

























BUREAU OF 
GOVERNMENT 


















































To 
Wil 
Gov 
Ir 
subi 
prok 
HARRY McMULLAN WILLIAM B. UMSTEAD CHARLES F. CARROLL of t 
Attorney General Governor of North Carolina State Superintendent of Stat 
Public Instruction P, 
fron 
A REPORT TO THE GOVERNOR OF NORTH CAROLINA re 
By Albert Coates and James C. N. Paul sible 
lina 
Table of Contents : = 

the 
Part I Grant of Money to Secure His Education : T 
T B in Any Available Private School 15 —_ 
WE SACEOROUNE GF THE SGCIIGN III. THE PUBLIC SCHOOLS AND THE NEXT as 
I. LETTER OF TRANSMITTAL DECISION w they 
Il. THE NEGRO COMES TO NORTH i. The Time Element www WY that 
CAROLINA 1 2. The Element of Discretion 18 io 
lil. THE FREE NEGRO IN NORTH CAROLINA 4 3. Geographical Variations in Approach and vali 
IV. SCHOOLING FROM 1665 to 1865 4 in Timing among Different Localities that 
V. SCHOOLING FROM 1865 to 1954 5 within the State 18 on ¢ 
A. Separate Schools in North Carolina 5 4. Taking Account of the Intensity of Racial the 
B. Separate Schools in Other States 5 Feeling 2 : : 18 mux 
C. Progress of Schools in North Carolina 5. Taking Account of Differences in Academic ance 
under “Separate but Equal Doctrine” 6 Backgrounds between Negro and White can 
D. Actions Speak Louder Than Words 7 Students 19 issu 
VI. COMING EVENTS CAST THEIR SHADOWS 6. Taking Account of the Need to Protect tion: 
BEFORE 8 the Health of Individual Students 19 p tol 
VII. WHERE DO WE GO FROM HERE? 9 7. Taking Account of the Personality, Needs spor 
VIII. THE SHAPE OF THINGS TO COME 9 and Desires of Individual Children 19 choo 
8. Summary and Comment 26 actic 
Part II IV. POSSIBLE WAYS OF WORKING A “GRAD- It 

j ” 9 f 
THE DECISION AND ALTERNATIVES OPEN TO =e a wea 
NORTH CAROLINA—A LEGAL ANALYSIS : cnn ts 
2. Redistricting 21 lives 
I. THE DECISION 12 3. School Election 22 # Pose 
II. PRESERVING SEGREGATION BY PRO- 4. A System of Administrative Appeals 2 & cope 
VIDING FOR FREE EDUCATION IN 5. Institutions of Higher Learning 23 : Cou: 
PRIVATE SCHOOLS 12 6. Treatment of Integrated Students 24 — 
1. The Proposal That the State Create a Sys- 7. Revision of Existing Law 24 mit 

tem of State-Supported Free Private V. SUMMARY AND COMMENT 24 : — 
Schools 12 be v 
2. The Proposal That the State Simply Pay Part Ill a 
Each Family with a School-Aged Child a THE TEXT OF THE COURT’S DECISIONS thet 

ha 
Cover Picture — The United States Supreme Court Building if it 
cepte 

POPULAR GOVERNMENT is published monthly except January, July, and August by the Institute of Government, The University of North Carolina, It 









Chapel Hill. Editor: Albert Coates. Assistant Editors: Vernon Lee Bounds, William M. Cochrane, George H. Esser, Jr., Robert Edward Giles, Philip 
P. Green, Jr., Donald B. Hayman, Paul A. Johnston, Hurshell H. Keener, Edward Lane-Reticker, Henry W. Lewis, Roddey M. Ligon, Jr., John 
Alexander McMahon, Richard A. Myren, James C. N. Paul, Basil L. Sherrrill. Editorial, business and advertising address: Box 990, Chapel Hill, N. C. 
Subscription: Per Year, $3.00; single copy, 35 cents. Advertisin’ rates furnished on request. Entered as second class matter at the Post Office in 
Chapel Hill, N. C. The material printed herein may be quoted provided proper credit is given to PoPULAR GOVERNMENT. 








oe | 


lina, 
hilip 











A Report to the Governor of North Carolina 


On the Decision of the Supreme Court of the United States 
on the 17th of May, 1954 


Part |. The Background of the Decision 


I 
‘Letter of Transmittal 


To His Excellency, 
WILLIAM B. UMSTEAD, 
Governor of North Carolina: 


In compliance with your request we 
submit to you this study of legal 
problems growing out of the decision 
of the Supreme Court of the United 
States on the 17th of May, 1954. 

Part I outlines the background 
from which North Carolina looks at 
this decision. Part II discusses ad- 
vantages and disadvantages of pos- 
sible alternatives open to North Caro- 
lina within the framework of that 
decision. Part III gives the text of 
the Court’s decision. 

This study is submitted with the 
humility of those who know that 
great issues are at stake on which 
they would throw light without heat; 
that hopes and dreams and policies 
in many states are pinned on the 
validity of one proposal or another; 
that no one can speak with authority 
on any one of these proposals except 
the Court, and until the Court speaks 
no one can be sure of their accept- 
ance or rejection; that the most we 
can do in this study is to lay bare the 
issues involved, point out the direc- 
tions in which judicial winds appear 
to be blowing, and leave it to re- 
sponsible officials of this State to 
choose and follow a given course of 
action. 

It is beyond the scope and purpose 
of this study to urge the acceptance 
or rejection of any particular alterna- 
tives. It is beyond the scope and pur- 
pose of this study to urge the ac- 
ceptance or rejection of the Supreme 
Court’s invitation to give advice and 
counse] in formulating its decrees. It 
ls within the scope and purpose of 
this study to outline legal issues in- 
Volved in these alternatives with 
arguments advanced for and against 
them, together with considerations 
that might be urged upon the Court 
if its invitation for assistance is ac- 
cepted. 


It appears that at least three 
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courses of action are open to North 
Carolina: 

It can take the course that the 
Supreme Court has made its deci- 
sion—let it enforce it; and meet the 
Court’s efforts to enforce it with at- 
titudes ranging 
sistance to open defiance. 

It can take the course that the Su- 
preme Court of the United States 
has laid down the law, accept it with- 
out question, and proceed to mixed 


from passive re- 


schools without delay. 

It can take the course of seeking 
time in which to study plans of ac- 
tion, making haste slowly enough to 





avoid the provocative litigation and 
strife which might be a consequence 
of defying the decision, avoid the pos- 
sibility of friction and strife which 
might be a consequence of precipitate 
acquiescence, and yet make haste fast 
enough to come within the law and 
keep the schools and keep the peace. 
We submit this study with the hope 
that it will be read in the spirit sug- 
gested by Sir Francis Bacon in his 
essay Of Studies: “Read not to con- 
tradict and confute; nor to believe 
and take for granted; nor to find talk 
and discourse; but to weigh and con- 
sider.” 
Respectfully submitted, 
ALBERT COATES, Director 
Institute of Government 


II 


The Negro Comes to 
North Carolina 


Negroes came to North Carolina in 
1526 as slaves with Spanish settlers 
in the Cape Fear region. They came 
with settlers from Virginia into the 


Albemarle region during the 1650’s. 
In the Concessions of 1665 the Lords 
Proprietors of the Province of Caro- 
lina encouraged slavery by offering 
fifty acres of land to any settler bring- 
ing a Negro slave “above the age of 
fourteen years.” 

Around 800 Negroes were living in 
North Carolina by 1700; 15,000 by 
1750; 140,000 by 1800; 361,000 by 
1860; 624,000 by 1990; 1,000,000 by 
1950. 

Negroes were 30 per cent of the 
population by 1775; 29 per cent by 
1800; 36 per cent t 1860; 38 per 
cent by 1880; 33 per cent by 1900; 
25 per cent by 1950. Thus the Negro 
percentage has decreased slowly but 


ry 
r 


steadily for the past seventy years. 
Around 361,000 of North Carolina’: 
Negroes, or 34 per cent, live in urban 
areas with a high degree of segre- 
gation, and 685,000, or 66 per cent, 
live in rural] areas with a low degree 
of segregation. 

The Negro population varies by 
counties in North Carolina—from ten 
in Graham County to forty-nine thou- 
sand in Mecklenburg; from less than 
1/5th of 1 per cent of the popula- 
tion in Graham County to 63.9 per 
cent in Northampton, as indicated on 
the following map. 

Nine counties have 50 to 63.9 per 
cent Negro population: Martin, 50.3; 
Edgecombe, 51.9; Gates, 52.5; Hoke, 
55.7; Halifax, Bertie, 59.7; 
Hertford, 59.9; Warren, 62.9; North- 
ampton, 63.9. 

Twenty counties have 40 to 50 per 
cent: Wilson, 40.4; Bladen, 40.9; Tyr- 
rell, 41.3; Wayne, 42.1; Hyde, 42.2; 
Nash, 42.4; Lenoir, 43.1; Chowan, 


56.5; 





43.4; Washington, 43.6; Scotland, 
43.7; Jones, 45.3; Vance, 465.4; 
Franklin, 45.6; Pitt, 46.2; Green 


46.5; Granville, 46.6; Caswell, 47.5; 
Perquimans, 47.7; Pender, 48.2; An- 
son, 48.5. 

Sixteen counties have 30 to 40 per 
cent: Richmond, 30.4; New Hanover, 
31.3; Robeson, 31.5; Currituck, 31.8; 
Chatham, 32.0; Craven, 32.3; 
bus, 33.0; Durham, 33.2; Pamlico, 
34.5; Sampson, 35.2; Person, 35.5 


Brunswick, 36.5; Duplin, 36.9; Beau- 
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fort, 37.3; 
den, 38.7. 
Thirteen counties have 


Pasquotank, 38.0; Cam- 


20 to 30 


per cent: Rockingham, 20.0; John- 
ston, 21.7; Cleveland, 21.8; Union, 
22.5; Montgomery, 22.9; Orange, 
24.9; Mecklenburg, 25.3; Harnett, 


25.4; Lee, 26.0; Moore, 26.8; Cum- 
berland, 27.5; Forsyth, 28.3; Wake, 
29.2. 

Fifteen have 10 to 20 per cent: 
Davidson, 10.2; Stanly, 11.3; Bun- 
combe, 12.2; Rutherford, 12.2; Car- 
teret, 12.5; Lincoln, 12.6; Polk, 12.9; 
Gaston, 13.4; Davie, 13.9; Cabarrus, 
15.2; Onslow, 15.7; Rowan, 17.0; Ire- 
dell, 17.7; Alamance, 18.4; Guilford, 
19.5. 

Eleven have 5 to 10 per cent: Mc- 
Dowell, 5.5; Surry, 5.7; Wilkes, 5.9; 
Henderson, 6.6; Caldwell, 6.9; Alex- 
ander, 7.0; Dare, 7.0; Burke, 7.4: 
Randolph, 8.4; Stokes, 8.9; Catawba, 
9.0. 

Sixteen have less than five per cent: 
Graham, 0.1; Mitchell, 0.3; Madison, 
0.9; Clay, 1.1; Yancey, 1.1; Watauga, 
1.2; Ashe, 1.2; Swain, 1.4; Avery, 
1.5; Cherokee, 1.5; Jackson, 2.1; 
Macon, 2.1; Haywood, 2.1; Alleghany, 
3.2; Transylvania, 4.9; Yadkin, 4.9. 

Negroes in the United States. The 
fifteen million Negro population in 
the United States varies by states— 
from 257 in North Dakota to around 
1,100,000 in Georgia; from 3/100ths 
of 1 per cent of the total population 
in North Dakota to 45 per cent in 
Mississippi. 

Four and a half million Negroes are 
scattered over thirty-seven states, 
and ten and a half millions are con- 
centrated in eleven southern states 
and the District of Columbia, as indi- 
cated on the following map. 

Over four million Negroes in the 
northern and western states, or 93 
per cent, live in urban areas with a 
high degree of segregation, and three 
hundred thousand, or 7 per cent, live 
in rural areas with a low degree of 
segregation. 

The Negro population in the United 
States is grow ng in numbers and de- 
clining in perventage. 


III 


The Free Negro in 
North Carolina 


From the early days in North 
Carolina some masters freed their 
slaves, and some slaves purchased 
their freedom. Five thousand free 
Negroes were listed in the census by 
1790, fourteen thousand by 1820, 
thirty thousand by 1860. On January 


1, 1863, President Lincoln’s Emanci- 
pation Proclamation declared that 
“all slaves in rebellious states or 
parts of states should be then, thence- 
forward, and forever free.’ This 
proclamation did not free the slaves 
in any of the Union slave states, 
Tennessee, and certain portions of 
Virginia and Louisiana within Union 
military lines. Slaves in all states 
were freed in 1865 by the Thirteenth 
Amendment to the Constitution of 
the United States, providing that 
“Neither slavery nor. involuntary 
servitude, except as a punishment for 
crime whereof the party shall have 
been duly convicted, shall exist within 
the United States, or any place sub- 
ject to their jurisdiction.” 

Gradual Abolition of Slavery in 
Other States. In the Quock Walker 
case in 1781, the Supreme Court of 
Massachusetts held that the provision 
in its Bill of Rights that “. .. all 
men are born free and equal... .” 
freed the slaves, and no slaves are 
listed in Massachusetts in the census 
ef 1790. 

In 1780, Pennsylvania provided for 
gradual abolition of slavery by freeing 
the children born of slave mothers, 
giving them the rights of indentured 
servants but requiring them to serve 
their mothers’ owners until they 
reached the age of twenty-eight. This 
general pattern of gradual abolition 
was followed by Vermont, Rhode 
Island, Connecticut, New Jersey, 
New York, and other states. Slavery 
was abolished in different states by 
different methods: legislative enact- 
ment, judicial decision, presidential 
proclamation, constitutional amend- 
ments, and the sheer force of public 
opinion. This process of gradual abo- 
lition extended for eighty-eight years 
—from 1777 to ratification of the 
Thirteenth Amendment in December, 
1865. 


IV 


Schooling from 1665 to 1865 


For White Children. Private school- 
ing for white children in North Caro- 
lina had its beginnings in the teaching 
of missionaries and traveling preach- 
ers sent from England by the Society 
for the Propagation of the Gospel in 
Foreign Parts, together with scat- 
tered schools and academies growing 
up around outstanding teachers. 

Public schooling for white children 
in North Carolina had its beginnings 
in acts of the General Assembly: in 
1694, authorizing county courts to 
bind out destitute white orphan boys 


Popular Governmen 


and girls as apprentices, with the re 
quirement that their masters teach 
them to read and write; in 1764 
authorizing the “Society for Promot. 
ing a Public School in New Bern’ ff 
giving it state aid to pay for the 
schooling of ten poor children ap. 
nually and to supplement the salary 
of the teacher; in 1825, creating the 
Literary Fund for common school 
with dividends arising from bank 
stock owned by the State, and misce. 
janeous revenues; in 1839, dividing 
the “counties of the State into schoo! 
districts,” and calling upon the people 
in each district to vote on a tax to 
yield one dollar for every two dollar 
furnished by the Literary Fund. B, § 
1860, one or two-room schoolhouse 
in 3700 districts were accessible to & 
most of the people. 


igi sees 


For Negro Children. Private school: § 
ing for Negro children in North 
Carolina followed in belated fashion § 
the pattern of schooling for white 7 
children. By the 1800’s some of the 
masters were teaching the more apt § 
of their slaves to read and write and 
figure. This teaching was furthered 
in Sunday Schools and churches by 
many religious denominations. I 
was cut down but not cut out by th 
law of 1830 making it a misdemeanor 
to teach a slave to read and write 
None of the public schools startel 
under the law of 1839 was open to 
Negroes—slave or free. 


In 1865, a meeting of Negro lead- 
ers in Raleigh petitioned the Consti- 
tutional Convention “for education 7 
for our children, that they may bk 
made useful in all the relations of 
life.” In 1866, the General Assembly 
required the masters of Negro orphat 
apprentices to teach them to read ani 
write. Private schools for Negros © 
followed in the wake of the Unio 7 
armies: by 1869, two hundred twenty: | 
four teachers representing northert § 
religious and _ benevolent _ societies 
were teaching eleven thousand Negr 
children in one hundred fifty schools, 
and four hundred or more teacher © 
representing the Freedman’s Bureal ~ 
were teaching twenty thousand Negn © 
children in more than four hundrei 
schools. Tax supported schools fo 
Negro children were around the 
corner, but they were not in sight. 


The Problem of 1865. Before tht” 
meeting of the General Assembly tht | 
newly elected Governor of Nort 
Carolina wrote to a friend and a 
viser: 





we 









I am greatly at a loss on some 
of the graver matters which I 
shall be expected to discuss in 
my message and shall be much 
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obliged to you for any sugges- 
tions from you on these or other 
matters. First—the negro ques- 
tion . .. I have no confidence that 
the condition of our negroes will 
be elevated by emancipation—but 
in our present condition I fear 
we shall have a Freedman’s Bu- 
reau and military rule over us, 
if we make discrimination—as 
admittance in Common Schools. I 
mean if we educate the negroes 
in like manner—and your school 
fund being reduced to nothing 
and our people impoverished, I 
think the Common School system 
had better be discouraged, for 
a time, and thus avoid the ques- 
tion as to educating negroes... 
or shall I pass over this whole 
negro matter, putting it on the 
ground that an able commission 
having it in charge, by order of 
the General Assembly and Con- 
vention, it would be obtrusive for 
me to present my views. 


In his message to the General As- 
sembly the Governor stated: “What- 
ever may be our pecuniary distresses, 
our youth must be educated. We must 
sustain our institutions of learning.” 

Public Schools Abandoned in 1866. 
But the following session of the Gen- 
eral Assembly in 1866: (1) abolished 
the offices of “Superintendent of 
Common Schools for the State” and 
“Treasurer of the Literary Fund,” 
(2) took away state aid, (3) made 
the levy of local taxes for common 
schools discretionary with county of- 
ficials, (4) authorized county officials 
to apply any taxes they might decide 
to levy to the aid of subscription 
schools, (5) authorized local school 
committees to allow _ subscription 
schools to be taught in the common 
schoolhouses by teachers qualified to 
teach in the common schools. Thus 
the General Assembly closed the 
doors of the common schools which 
had survived the stresses and strains 
of civil war to become the victim of 
poverty and the fear of mixed schools 
for white and Negro children. 

University of North Carolina Aban- 
doned in 1871. The University of 
North Carolina was conceived in the 
Constitution of 1776, chartered by the 
General Assembly of 1789, opened its 
doors in 1795, grew to four hundred 
fifty students by 1860, dwindled to a 
handful in 1865, closed its doors in 
the aftermath of civil war and the 
toils of reconstruction in 1871 to be- 
come the victim of poverty and po- 
litical manipulation. 


Vv 
Schooling from 1865 to 1954 


A. Separate Schools 
in North Carolina 
The fear of mixed schools for white 


and Negro children which stifled 
public education in 1866 found ex- 
pression again on the floor of the 
Constitutional Convention of 1868. 
The Committee on Education brought 
in a provision for a “general and 
uniform system of public sck+ols.” A 
clarifying amendment was offered 
providing for “separate and distinct 
schools” for white and Negro chil- 
dren. This amendment was voted 
down, but the substance of its mean- 
ing was incorporated in a resolution 
proclaiming to the State that “the 
interests and happiness of the two 
races would be best promoted by the 
establishment of separate schools.” 

A Negro representative in the 
Convention who had lived in Penn- 
sylvania argued at length for sepa- 
rate schools: 

In the state of Pennsylvania 
there is no law to my knowledge, 
certainly nothing in the organic 
law which prevents any man 
from sending his children to any 
school in his district, and yet 
there is no town in that statc 
where there is any considerable 
number of colored children in 
which there are not separate 
schools... . 

There will undoubtedly be 
separate schools in this State 
wherever it is possible, because 
both parties will demand it. My 
experience has been that the col- 
ored people in this State gen- 
erally prefer colored preachers, 
when other things are equal, and 
I think the same will be found 
to be true respecting teachers. 
As the whites are in the major- 
ity in this State, the only way 
we can hope to have colored 
teachers is to have separate 
schools. .. . 

The fear of mixed schools was con- 
firmed in the Governor’s plea for 
public schools in his inaugural ad- 
dress in 1868: 

It is believed to be better for 
both [races], and most satisfac- 
tory to both, that the schools for 
the two, thus separate and apart, 
should enjoy equally the foster- 
ing care of the State.... 

It is written in the records that 
the first public schools for white chil- 
dren started in 1839; that the Gen- 
eral Assembly closed these schools 
to avoid opening them to Negro chil- 
dren in 1866; that all parties and 
factions insisted on separate schools 
in the Convention of 1868; that the 
General Assembly did not start writ- 
ing a school law for white and Negro 
children in 1869 until a vote of 91 to 
2 gave the assurance of separate 
schools; that an overwhelming vote in 
the Convention of 1875 made that 
assurance doubly sure by writing it 
into the framework of the Constitu- 
tion; that the movement for public 
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education in the early 1900’s was 
based upon it; that hundreds of mil- 
lions of dollars have gone into the 
building of our statewide school sys- 
tem relying on the theory of separat- 
ed schools, and many equalizing mil- 
lions more have been planned upon 
that basis. 
B. Separate Schools 
in Other States 


The policy of separate schools for 
white and Negro children had been 
followed in many states and found 
expression in a succession of court 
decisions beginning in 1849. 

In 1849, in Roberts v. City of Bos- 
ton it was argued before the Mas- 
sachusetts Supreme Court: (1) that 
a local ordinance providing for sepa- 
rate education of the races violated 
the provision in the Massachusetts 
Bill of Rights that all citizens are 
born equal; (2) that the operation 
of separate schools “tends to deepen 
and to perpetuate the odious distinc- 
tion of caste, founded in a deep-rooted 
prejudice in public opinion.” Chief 
Justice Shaw handed down the opin- 
ion of the court saying: (1) that 
segregation of the races did not in 
itself constitute discrimination; (2) 
that the Boston School Committee 
was acting within its powers when 
it provided substantially equal! schools 
for Negroes; and (3) that any caste 
distinction aggravated by segregated 
schools “is not created by law and 
probably cannot be changed by law.” 

Pursuant to this decision segregat- 
ed schools were upheld in Ohio in 
1871, California and Indiana in 1874, 
in New York in 1883, and in Missouri 
in 1890. 

In 1896, these precedents met with 
the approval of the United States 
Supreme Court in the case of Plessy 
v. Ferguson, where a Negro plaintiff 
sought to overthrow a Louisiana 
statute requiring separation of the 
races traveling on trains within the 
State as a violation of his personal 
rights guaranteed by the Thirteenth 
and Fourteenth Amendments. The 
Court denied his claim, saying: 

Laws permitting, and even re- 
quiring [separation of the races] 
in places where they are liable 
to be brought in contact do not 
necessarily imply the inferiority 
of either race to the other and 
have been generally, if not uni- 
versally, recognized as within 
the competency of the state legis- 

latures in the exercise of their 
police power. The most common 
instance of this is connected with 
the establishment of separate 
schools for white and colored 
children which has been held a 
valid exercise of the legislative 
power, even by the courts of 
states where the political rights 





of the colored race have been 
longest and most earnestly en- 
forced. 


To this decision Justice Harlan 
filed a lone dissent: 


Our Constitution is color-blind, 
and neither knows nor tolerates 
classes among citizens. In re- 
spect of civil rights, all citizens 
are equal before the law. The 
humblest is the peer of the most 
powerful. The law regards man 
as man, and takes no account of 
his surroundings or of his color 
when his civil rights as guaran- 
teed by the supreme law of the 
land are involved. It is, there- 
fore, to be regretted that this 
high tribunal, the final exposi- 
tor of the fundamental law of 
the land, has reached the conclu- 
sion that it is competent for a 
State to regulate the enjoyment 
by citizens of their civil rights 
solely upon the basis of race. 
According to the Ashmore study of 

The Negro and the Schools, published 
in 1954, recent years have witnessed 
a decided trend to non-segregated 
schools in many sections of the coun- 
try outside the South: “Many com- 
munities which have long maintained 
separate schools have moved away 
from segregation voluntarily, and for 
a variety of immediate reasons.” 


Only four states of the non- 
South now leave it to local school 
authorities to determine whether 
or not school children shall be 
separated by race. Arizona re- 
quired segregation at the grade 
school level until 1951, when the 
law was amended to make it op- 
tional. Kansas permits segrega- 
tion in the elementary schools of 
its largest cities and in the high 
school of only one—Kansas City. 
New Mexico allows the separa- 
tion of white and Negro pupils, 
and Wyoming authorizes segre- 
gated facilities where there are 
fifteen or more Negro pupils. 
(There is no indication, how- 
ever, that any Wyoming com- 
munities are exercising their op- 
tion to segregate)... . 

Of the remaining non-Southern 
states, eleven have no explicit 
legal provisions regarding segre- 
gation, while sixteen have laws 
specifically prohibiting it. Since 
the end of World War II three 
of the latter have moved affirma- 
tively to end educational segre- 
gation within their borders. New 
Jersey included a strong anti- 
segregation provision in the new 
constitution adopted in 1947 and 
special legislation was passed to 
implement it; .IIndiana repealed 
its permissive segregation law 
in 1949 and substituted for it a 
statute outlawing racial distine- 
tions in the public schools; Illi- 
nois, which had long required 
non-segregated education, 
strengthened the old law in 1949 
by adding an effective penalty 
provision. The most important 
sanction—now employed by Illi- 
nois and New Jersey — is the 


withholding of state financial aid 
from any school district which 
maintains separate schools. 
C. Progress of Schools 
in North Carolina 
Under ‘‘Separate but Equal” Doctrine 


Fear of Unequal Schools. The fear 
that “separate” schools for white and 
Negro children in North Carolina 
would not mean “equal” schools was 
expressed on the floor of the con- 
vention in 1868 in a*‘proposal that “as 
ample, sufficient, and complete facili- 
ties be afforded for the one class as 
for the others ... and... where 
the schools are divided the oppor- 
tunity to each shall be equal.” 

It was expressed in argument by a 
Negro representative in the conven- 
tion who opposed putting the require- 
ment of segregation in the constitu- 
tion, but favored separate schools by 
mutual consent: 

Make this distinction in your 
organic law and in many places 
the white children will have good 
schools at the expense of the 
whole people, while the colored 
people will have none or but 
little better than none. 


It dangled over the heads of the 
people in a query from the State 
Superintendent of Public Instruction 
to the Attorney General of North 
Carolina on February 5, 1870: “If 
there is no adequate provision for 
their separate accommodation in the 
public schools of the township in 
which they reside, can colored chil- 
dren of lawful age be excluded from 
attending and receiving instruction 
in any free school that may be in 
operation?” There is no record of an 
answer. 

The Fight for Schools. In 1866 
white leaders advised the Negroes 
“first to find homes and work for 
themselves and then to provide educa- 
tion for their children.” The notion 
that Negroes wanting an education 
would have to pay for their own 
schools freely expressed in 1866 was 
just as freely rejected in the public 
school law of 1869, providing for a 
“general and uniform system of pub- 
lic schools for both races” supported 
by taxation of the wealth of all the 
people for the children of all the 
people. The State moved in this di- 
rection, but not without protest, to 
the turn of the century. 

A new force in public education ap- 
peared in North Carolina around the 
turn of the century and found ex- 
pression in the leadership of Charles 
B. Aycock as he spoke to pecple 
thronging to hear him in all sections 
of the State—“If you vote for me 
[for Governor], I want you to do so 
with the distinct understanding that 
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I shall devote the four years of my 
official term to the upbuilding of the 
public schools of North Carolina,” 
He “pledged the State, its strength, 
its heart, its wealth, to universal edy- 
cation.” He called school leaders to. 
gether at the beginning of his ad. 
ministration and organized a “war 
upon illiteracy.” He urged “the 
preachers, the teachers, the news. 
papers, and the mothers of North 
Carolina to be unceasing in their ef. 
forts to arouse the indifferent and 
compel by the force of public opinion 
the attendance of every child upon 
the schools.” 

Beneficiaries of the Fight. Negro 
children along with white children 
were beneficiaries of this fight for 
public schools. When a movement +o 
restrict the Negro’s opportunity for 
schooling by limiting Negro schools 
to Negro taxes started as he went 
into office, Governor Aycock told 
members of the General Assembly 
that “he would regard enactment of 
such legislation as a violation of his 
pledge to the people and of the 
plighted faith of his party, and if it 
were enacted he would resign his of- 
fice and retire to private life.” 


When a similar movement gathered 
strength toward the end of his term 
of office he threw his weight against 
it in a formal message to the Gen- 
eral Assembly which struck it down 
so decisively that it never again be. 
came a serious issue: 


It appears that both parties 
represented in your Honorable 
‘Body are pledged to at least a 
four months’ school in every 
school district in the State and 
this, of course, includes the Negro 
districts. . . . It must be mani- 
fest that such a provision as 
this [segregating taxes] is an 
injustice to the Negro and in- 
jurious to us. No reason can be 
given for dividing the school fund 
according to the proportion paid 
by each race which would not 
equally apply to a division of the 
taxes paid by each race on every 
other subject. ... 

The amendment proposed is 
unjust, unwise, and would wrong 
both races. . . . This would ke a 
leadership that would bring us 
no honor and much shame... 
Let us be done with this question, 
for while we discuss it the white 
children of the State are growing 
up in ignorance. 


Governor Aycock’s fight for Negr 
schooling is illustrated in the follow 
ing utterances while he was in o- 
fice: “I would not have the white 
people forget their duty to the negro. 
. . « We must not only educate oul 
selves but see to it that the neg? 
has an opportunity for education. .-: 
Universal education means educating 
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white and black alike... . If I had 
the power and the wealth to put a 
public schoolhouse in every district 
in North Carolina, I would enter into 
a guarantee that no child, white or 
black, in ten years from now should 
reach the age of twelve without being 
able to read and write. ... As a 
white man I am afraid of but one 
thing for my race and that is that 
we shall become afraid to give the 
negro a fair chance. . . . The white 
man in the south can never attain to 
his fullest growth until he does abso- 
lute justice to the negro race. . 
My own opinion is that so far we 
have done well, and that the future 
holds no menace for us if we do the 
duty which lies next to us, training, 
developing the coming generation, so 
that the problems which seem dif- 
ficult to us shall be easy to them.” 
In the closing days of his admin- 
istration he could say: “I have every- 
where maintained the duty of the 
State to educate the negro. I have 
proclaimed this doctrine in many 
places and in doing so I have met 
the condemnation of friends whose 
good opinion I esteem; but holding 
my views, I could not have been 
worthy of the confidence of the great 
people of this State if I had re- 
mained silent. .. . The danger which 
I have apprehended is not that we 
shall do too much for the negro, but 
that becoming unmindful of our duty 
to him we shall do too little... 
Let us cast away our fear of rivalry 
with the negro, all apprehension that 
he shall ever overtake us in the race 
of life. . . . Bid the negro Godspeed 
and at the same time put forward all 
the marvelous powers that are locked 
up in the big brain and throbbing 
heart of our own race.” 


D. Actions Speak Louder 
Than Words 

With the fear of mixed schools re- 
moved, state and local units in North 
Carolina started forward in 1869 
with a slowly but steadily expanding 
program of public education for white 
and Negro children. 

School Population and Enrollment. 
27,000 out of a white school-age popu- 
lation of 243,000 were enrolled in 
schools in 1870; 278,000 out of 439,- 
000 in 1900; 606,000 out of 716,000 
in 1930; 652,000 out of 792,000 in 
1953. 13,000 out of a Negro school- 
age population of 141,000 were en- 
rolled in schools in 1870; 131,000 out 
of 220,000 in 1900; 259,000 out of 
315,000 in 1930; 276,000 out of 339,- 
000 in 1953. Today, with white people 
making 74.3 per cent of the total 





population in North Carolina, white 
children furnish 70.3 per cent of the 
enrollment in the public schools; and 
with Negroes making 25.7 per cent 
of the total population, Negro chil- 
dren furnish 29.7 per cent. 

Length of Term. The average 
length of school term for white chil- 
dren was 50 days in 1880, 82 days in 
1900, 148 days in 1925, 180 days in 
1954. The average length of school 
term for Negro children was 49 days 
in 1880, 77 days in 1900, 136 days in 
1925, 180 days in 1954. 

Number of Teachers. There were 
1100 white teachers in the public 
schools in 1870, 5000 in 1900, 16,000 
in 1925, 20,000 in 1952. There were 
490 Negro teachers in the public 
schools in 1870, 2500 in 1900, 5000 in 
1925, 8000 in 1952. With 74.3 per 
cent of the population white in 1950, 
white teachers furnished 72.5 per 
cent of the teachers in the public 
schools; and with 25.7 per cent of the 
population Negro, Negro teachers 
furnished 27.5 per cent. 

Teacher Load. The average teacher 
load for white teachers based on en- 
rollment was 25 in 1820, 48 in 1900, 
32 in 1925, 30 in 1952. The average 
teacher load for Negro teachers based 
on enrollment was 28 in 1870, 51 in 
1900, 46 in 1925, 34 in 1952. Based 
con attendance the white teacher load 
in 1952 was 27.2 and the Negro 
teacher load was 29.5. 

Salary of Teachers. The average 
annual salary for white teachers wa: 
$148.22 by 1905; $835.11 by 1925; 
$957.31 by 1940; $2,807.74 by 1952. 
The average annual salary of Negro 
teachers was $105.10 in 1905; $455.41 
by 1925; $710.64 by 1940; $2,910.26 
by 1952. The average salary of the 
white teacher increased over 300 per 
cent from 1925 to 1952; the average 
salary of the Negro teacher increased 
over 600 per cent. The Negro teacher 
salary caught up with the white 
teacher salary and passed it in 1945 
and has kept the lead. 

Value of School Property. White 
school property was valued at $1,- 
335,250 by 1900; $21,670,514 by 1920; 
$103,724,982 by 1940; $316,487,762 
by 1953. Negro school property was 
valued at $360,000 by 1900; $2,387,- 
324 by 1920; $15,154,894 by 1940; 
$77,408,825 by 1953. In 1953 with 
29.6 per cent of the total school en- 
rollment, Negro school property was 
19.6 per cent of the total school prop- 
erty value. 


Expenditures for Current Opera- 
tions. $23,829,740 was spent for cur- 
rent operation of white schools by 
1929; $25,528,248 by 1940; $101,757,- 
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966 by 1952. $4,086,792 was spent for 
current operation of Negro schools 
by 1929; $6,516,116 by 1940; $36,- 
984,592 in 1952. With around 30 per 
cent of the total school enrollment, 
14.6 per cent of the total funds for 
current operations went for Negro 
schools by 1929; 20.3 per cent by 
1940; 26.7 per cent by 1952. 

Literacy and Schooling. Eleven per 
cent of the Negroes over twenty years 
of age could read and write in 1870, 
forty-three per cent in 1900, seventy- 
three per cent in 1930, eighty-nine 
per cent in 1940, ninety-three per 
cent in 1950. 

35,000 Negroes twenty-five years 
of age and over had no schooling by 
1950; 50,000 had finished the first and 
second grades; 100,000 the third and 
fourth grades; 101,000 the fifth and 
sixth grades; 57,000 the seventh 
grade; 34,000 the eighth grade; 
19,000 the ninth grade; 14,000 the 
tenth grade; 12,000 the eleventh 
grade; 16,000 the twelfth grade. 

3000 had finished one year of col- 
lege; 4000, two years of college; 2200, 
three years of college; 12,000, four 
years or more of college. 

Apportionment of Bond Issue. <A 
$50,000,000 appropriation and bond 
issue for public school buildings was 
authorized by the General Assembly 
and approved by the voters in 1949. 
With 30.2 per cent of the total school 
enrollment in 1949, 42 per cent of 
this capital outlay fund went for 
Negro schools. Another $50,000,000 
bond issue, authorized and approved 
in 1953, is waiting on policy decisions 
for apportionment and distribution. 

State Aid to Public Schools. In 
1899 the State began supplementing 
local revenues for schools, to equalize 
facilities between poorer and richer 
counties, by amounts growing from 
$100,000 in 1900 to $6,000,000 in 1931. 
By 1932 the pattern changed from 
local support with State supplement 
to State support with local suppl - 
ment, by amounts growing to $26,- 
000,000 by 1940, to $87,000,000 by 
1950, to $121,000,000 by 1954. 

Higher Institutions of Learning. 
The General Assembly reopened the 
University in 1875, and created North 
Carolina State College of Agriculture 
and Engineering and Western Caro- 
lina College in 1889, Woman’s Col- 
lege in Greensboro in 1891, Appala- 
chian State Teachers College in 1903, 
and East Carolina College in 1907. 

Resolutions offered in a meeting of 
the University Board of Trustees in 
1868 suggested the creation of a de- 
partment of the University for 
Negro students in some place “other 
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than at Chapel Hill,” and that “ample 
provision shall be made for affording 
the benefit of University education to 
colored pupils . which shall be 


equal in all respects to that fur- 
nished to white pupils at Chapel 
Hill.” A committee recommended 


such a department, under the super- 
vision of the State Superintendent of 
Public Instruction, with “authority 
to require the services of the profes- 
sors of the University whenever this 
would not interfere with their duties 
at Chapel Hill.” 

No action was taken on this pro- 
posal; but in 1877 the General As- 
sembly started providing higher edu- 
cation for Negroes—at Fayetteville 
State Teachers College in 1877, Agnri- 
cultural and Technical College in 
Greensboro in 1891, Winston-Salem 
Teachers College in 1892, Elizabeth 
City State Teachers College in 1893, 
and North Carolina College in Dur- 
ham in 1910. 

Out of the Depths. This record of 
progress in education under separate 
school traditions must be read against 
the background of the years from 
1865 to 1954. The Emancipation 
Proclamation followed by the Thir- 
teenth Amendment destroyed an in- 
vestment of $250,000,000 in slave 
property in North Carolina. Many 
sections of the State had been rav- 
aged by occupying troops and forag- 
ing armies. Repudiation of all debts 
incurred in the prosecution of the 
war destroyed tens of millions of dol- 
lars of invested capital, closed every 
bank in the State, and wiped out 
countless private investors. The State 
Literary Fund which had been the 
financial backbone of the public school 
system since 1839 lost over 80 per 
cent of its capital invested in banks 
and railroads. In the words of a dis- 
tinguished historian: “North Caro- 
lina entered upon the period with her 

public assets dissipated, her indus- 
tries destroyed, her railroads wrecked, 
her educational institutions closed, 
her public debt piled up to crushing 
proportions, and with a_ political 
problem that for two generations ab- 
sorbed those energies that should 
have been left free to develop the 
economic, social and intellectual re- 
sources of the State.” 

If from the vantage point of 1954 
we look back to 1869 the record shows 
we have come a long way. If we look 
forward to the goal to which we have 
been moving we have a long way to 
go. But throughout this tradition of 
separate schools from 1869 to 1954 
the record shows a steady improve- 
ment in school facilities for white and 








Negro children. It shows a gradual, 
equalizing process underway, giving 
form and substance to the philosophy 
accepted by the State under the 
leadership of Aycock at the turn of 
the century: “Equal: That is the 
word. On that word I plant myself 
and my party—the equal right of 
every child born on earth to have the 
opportunity to bourgeon out all that 
there is within him.” 


VI 


Coming Events Cast Their 
Shadows Before 


“Separate but Equal” Doctrine In- 
voked to Compel Equality in 1935. The 
equalizing process underway in 
North Carolina was speeded in the 
1930’s and 40’s by lawsuits in the 
federal courts invoking the “separate 
but equal” doctrine of Plessy v. Fer- 
guson to compel equality of facilities 
in a series of cases accepting the 
principle and prescribing the meth- 
ods of enforcement—in the Murray 
case from Maryland, the Gaines case 
from Missouri, the Sipuel case from 
Oklahoma, and the McLaurin case 
from Oklahoma. 


The lawyers for the Negro plain- 
tiffs argued and the courts held: that 
a lick and a promise in the direction 
of equality was not compliance with 
the Plessy doctrine; that equal 
schools in law meant equal schools 
in fact; that tuition scholarships to 
schools in other states did not con- 
stitute equality of opportunity; that 
to make assurance of equality doubly 
sure, Negroes would be admitted to 
white schools unless and until the 
Negro schools were equal to the 
white; that once admitted to white 
schools a Negro could not be segre- 
gated in library, classroom, or dining 
hall, and thus “impair and inhibit 
his ability to study, to engage in dis- 
cussions and exchange views with 
other students and, in general, to 
learn his profession—appellant hav- 
ing been admitted to a state-support- 
ed school must receive the same 
treatment at the hands of the state 
as students of other races.” 


The Court said in the Gaines case, 
supra: 


The basic consideration is not as 
to what sort of opportunities 
other states provide or whether 
they are as good as those in Mis- 
souri, but as to what opportuni- 
ties Missouri itself furnishes to 
white students and denies to Ne- 
groes solely upon the ground of 
color. ... Here petitioner’s right 


was a personal one. It was as an 
individual that he was entitled 
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to the equal protection of the 

laws, and the state was bound 
to furnish him within its borders 
facilities for legal education sub- 

stantially equal to those which 
the state has afforded for persons 

of the white race. . 

In April 1951, following a decision 
of the U. S. Court of Appeals for 
the Fourth Circuit, the Board of 
Trustees of the Consolidated Univer- 
sity of North Carolina passed the 
following resolution: 

In all cases of applications for 
admission by members of racial 
groups, other than the white 
race, to the professional or grad- 
uate schools when such schools 
are not provided by and in the 
State of North Carolina for such 
racial groups, the application 
shall be processed without re- 
gard to color or race, as re- 
quired by authoritative judicial 
interpretation of the Constitu- 
tion of the United Stat +s, which 
is the supreme law of our state 
as well as of the nation, and the 
applicant accepted or rejected in 
accordance with the approved 
rules and standards of admission 
for the particular school. 

Since June 1951, ten Negroes have 
been admitted to the University law 
school. Two have been admitted to 
the summer sessions of the graduate 
school. Two have been admitted to 
the medical school. Two have been 
admitted to the graduate division of 
State College engineering school. 


The Ground of Argument Shifts in 
1950. In 1950, the argument shifted 
to the point of view that even if 
facilities were equal, segregation was 
in itself an inequality, a denial of 
equal protection of the laws, and a 
discrimination against the Negro, 
violating the Fourteenth Amendment. 
The United States Supreme Court 
did not decide this question in the 
Sweatt case from Texas but noted it 
in these words: 

What is more important, the Uni- 

versity of Texas Law School pos- & 

sesses to a far greater degree 
those qualities which are in- 
capable of objective measure- 
ment but which make for great- 
ness in a law school. Such quali- 
ties, to name but a few, include 
reputation of the faculty, exper- — 
ience of the administration, posi- © 
tion and influence of the alumni, © 
standing in the community, tra- 
ditions and prestige. : 
Two years later in Brown v. Board Ms 
of Education the lawyers for Negt © 
plaintiffs attacking the segregation of | 
white and Negro students in the | 
schools of Topeka, Kansas admitted § 
that the separate schools were sub e 
stantially equal and pressed the argi & 
ment advanced in the Sweatt cast © 
supra. 4 
The 17th of May, 1954. This argv © 
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ment was accepted by the Supreme 
Court of the United States in a unani- 
mous decision written by the Chief 
Justice and handed down on the 17th 
of May, 1954, in these words: 


We conclude that in the field of 
public education the doctrine of 
“separate but equal” has no place. 
Separate educational facilities 
are inherently unequal. There- 
fore, we hold that the plaintiffs 
and others similarly situated for 
whom the actions have been 
brought are, by reason of the 
segregation complained of, de- 
prived of the equal protection of 
the laws guaranteed by the Four- 
teenth Amendment. 


Coming events had long been cast- 
ing their shadows before. The spectre 
of a cloud the size of a man’s hand 
in Justice Harlan’s dissent on the 
far-off horizon of 1896 had been 
growing in the sky with court deci- 
sions handed down in quick succes- 
sion since the Murray case in 1935. 
But all of these successive warnings 
in the swiftly cumulating cloud did 
not prepare the rank and file of people 
in North Carolina for the flash of 
lightning on the 17th of May. Many 
people have been a little blinded by 
the light, and are groping for an 
answer to the question—Where do we 
go from here? 


VII 


Where Do We Go from Here? 


The past is history and the future 
is mystery. 

It is idle to speculate on whether 
the General Assembly of North Caro- 
lina would have ratified the Four- 
teenth Amendment to the Constitu- 
tion of the United States, if mem- 
bers had thought it would then or 
later prohibit separate schools for 
white and Negro children; or on 
whether or when the General As- 
sembly would have reopened the 
public schools if it had thought the 
Fourteenth Amendment would then 
or later prohibit separate schools. 

It is idle to speculate on what 
would have happened to the public 
schools in 1896 if the Supreme Court 
of the United States had followed 
the dissenting opinion of Justice Har- 
lan in Plessy v. Ferguson that the 
Fourteenth Amendment was color- 
blind and prohibited separate schools 
even if they were equal. 

It is idle to speculate on the dif- 
ference in the future of the public 
schools for the next generation if the 
Supreme Court of the United States 
had not removed the compelling mo- 
tive for bringing Negro schools up 
to the level of white schools in order 


to keep Negro children out of white 
schools, or whether equality in white 
and Negro schools for the last fifty 
years would have forestalled or de- 
layed the Court’s decision. 


The Problem of Keeping the Peace. 
It is not idle to speculate on the 
threat of unbridled passions to the 
public peace if the separate white 
and Negro school traditions bend into 
a focus under pressure of the Court’s 
decision. People were not ready for 
mixed schools in 1866 and many 
raise the question as to what ex- 
tent, if any, they are ready for them 
now. Possibilities are suggested run- 
ning all the way from immediate in- 
tegration of the schools to resisting 
the Court’s decision regardless of the 
consequences. 


Law and order is not a gift of the 
gods; it is an achievement of men 
and women which must be affirmed or 
lost in every generation. The people 
of North Carolina have achieved it 
through slow and painstaking strug- 
gle for 300 years—from the 1650’s, 
when pioneering settlers, few and 
far between, started out into the 
wilderness as laws unto themselves, 
and slowly worked their way from 
isolated cabins, to scattered settle- 
ments, to a connected commonwealta 
in the framework of a federal union, 
with all the interlocking, overlapping, 
and conflicting relationships involved 
in the keeping of the peace. We have 
seen the mob, the riot, and the Ku 
Klux Klan in action often enough in 
our experience to know what hap- 
pens when men take the law into 
their own hands and trample under 
foot the peace and dignity of the 
State. 


The Problem of Keeping the 
Schools. It is not idle to speculate on 
the future of the public schools under 
pressure of the 17th of May decision. 
Public school doors closed in 1866. 
And though the poverty of 1866 has 
largely disappeared, racial feeling 
has not yet disappeared. Possibilities 
are suggested running all the way 
from integrating schools without de- 
lay to abandoning the public schoois 
altogether. 


The people of North Carolina have 
achieved their schools as they have 
achieved law and _ order—through 
slow and painful struggles: from the 
requirement in 1694 that an orphan 
apprentice should be taught by his 
master to read and write, to private 
schools for some white children in 
the 1700’s, to public schools for al! 
white children in 1839, to public 
schools for all white and Negro chii- 
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dren in 1869, to compulsory school- 
ing for all white and Negro children 
in 1907. They moved from state aid 
to local schools in 1839, to state sup- 
plement with local support in 1899, 
to state support with local supple- 
ment in 1933. They moved from loca] 
district schools in the 1840’s to coun- 
ty-wide school systems by the 1920's, 
to a statewide school system in the 
1930’s. These highlights of a hundred 
years of struggle may flicker and go 
out in gusts of fear or passion gone 
beyond control. 


It is written in Article I, §29 of 
the Constitution of North Carolina 
that: “A frequent recurrence to 
fundamental principles is absolutely 
necessary to the preservation of 
liberty.” This is wholesome gospel to- 
day as some people look on the Court’s 
decision as destructive of the social 
order in which they have lived and 
moved and had their being, while other 
people look on it as another milestone 
in the long unbroken struggle of a 
race from slavery to freedom; as 
some give way to understandable 
jubilation over a hard-won victory, 
while others give way to understand- 
able despair at judicial blighting of 
a long-cherished way of life. 

For if extremists in the white and 
Negro races crush the moderating 
forces, or push the rank and file of 
the people out of the middle of the 
road into the ditch on either side, we 
shall find the answer to the question 
of what happens when an irresistible 
force hits an immovable object in an 
inconceivable catastrophe. If this 
inconceivable catastrophe is to be 
avoided, time must be given for 
moderation on both sides while ex- 
tremists on each side are shouting 
that there is no other side. 


VIII 
The Shape of Things To Come 


The Court’s Decrees. In its 17th of 
May decision the Court went out of 
its way to grant permission to all 
states “requiring or permitting segre- 
gation” in the public schools to give 
advice and counsel in adapting its 
decrees to the “problems of consider- 
able complexity” in a “great variety 
of local conditions.” 

This tacit invitation shifts the 
spotlight to southern and _ border 
state officials as they wrestle with « 
problem in the making for three hun- 
dred years, coming down to them un- 
solved from generation to generation 
with the haunting overtones of a 
mysterious torment, and pointed up 
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by a decision creating as many prob- 
lems as it solves. 

The Governor of North Carolina 
and the Attorney General have ac- 
cepted this opportunity on the theory 
that North Carolina has everything 
to gain and nothing to lose by filing 
a brief and participating in the hear- 
ing; that the decrees to be handed 
down by the Court will be binding 
as a precedent on every one of the 
seventeen states “requiring or per- 
mitting segregation,” whether they 
appear or not; that participating in 
the hearing gives the last clear 
chance for the State to argue to the 
Court for flexible decrees which will 
give the people of North Carolina 
the greatest possible freedom of ac- 
tion in the operation of their schools. 

They are proceeding on the theory 
that this tacit invitation of the Court 
is an open recognition of the prob- 
lems these seventeen states are up 
against and of the difference in de- 
gree of Negro population which 
makes a difference in the kind of 
problem faced: (1) by states with 
one Negro, or five or ten, in a hun- 
dred persons, and states with twenty, 
thirty, or forty-five; (2) by counties 
within the borders of a state where 
the Negro population climbs to fifty 
or more in a hundred, or sixty-three 
in a hundred as in Northampton 
County, North Carolina, or to eighty- 
four in a hundred as in Macon Coun- 
ty, Georgia; (3) by urban areas 
where residential patterns cut the 
mixed attendance problem down to 
size, and rural areas where residen- 
tial patterns aggravate the problem. 

They are going on the theory that 
differing intensities in racial feeling 
growing out of differing densities in 
Negro population may perhaps ex- 
plain why some states never resorted 
to separate schools for white and 
Negro children, why border states 
are already proceeding with plans for 
integrating white and Negro schools, 
why southern states are waiting on 
the Court’s decrees, why some state 
officials are slow to appear before the 
Court to argue even for gradual ad- 
justment to the terms of a decision 
so many of their constituents are un- 
willing to accept at all, and why some 
of them feel driven to the desperation 
of defying the Court’s decree. 


They are giving advice and coun- 
sel on the theory that differences in 
degree of Negro population, making 
a difference in the kind of problem, 
may make a difference in the Court’s 
decrees; that a Court which refuses 
to continue a policy it believes to be 
wrong will refuse to inaugurate a 
policy it believes to be right in a 


wrong way; that the Constitution of 
the United States can afford to take 
into consideration the constitution of 
human nature and allow for time 
with healing in its wings. 

The Role of State and Local School 
Officials. Our leaders and ourselves 
may turn for light and learning on 
this question to state and _ local 
school officials who have been work- 
ing with white and Negro principals, 
teachers, and children for years and 
have already acquired knowledge and 
experience that committees starting 
now could not accumulate in years. 
With this background, they can fore- 
see the multiplicity of problems 
which will be involved if mixed 
school attendance is invoked—from 
the time children get on school busses 
in the morning, through classroom 
hours, schoo: recesses, and student 
activities, till the end of the bus ride 
home in the afternoon. 


Under the leadership of the State 
Superintendent of Public Instruction 
they can map every white and Negro 
residence in every local school dis- 
trict and city and county adminis- 
trative unit in the State; locate and 
describe the school facilities used by 
white and Negro children; translate 
colorless statistics into problems of 
flesh and blood that they will face if 
separate schooling should be aban- 
doned ali at once or by the slow steps 
of gradual adjustment; and explore 
the possible vantage points from 
which gradual adjustment might 
start upon its course of trial and 
error—if the schools are to be pre- 
served, and if they are to operate 
within the framework of the law. 


Many local school boards and of- 
ficials scattered through the State 
are already trying to fit the Court’s 
decision to the ground in their re- 
spective units, in a spirit illustrated 
bv the following resolution: 


This board is confident of its 
ability and that of local citizens 
to face any problems which may 
be occasioned by this Supreme 
Court ruling with level headed 
realism and sobriety ... and it is 
the intent and purpose of this 
board . .. to conduct a _ pre- 
liminary appraisal and analysis 
of this ruling to the end that 
when final decisions and policies 
are made, any necessary adjust- 
ment in the local school system 
may be effected with a minimum 
of difficulty and a maximum of 
patient understanding, vision, 
good will, and cooperation. 


Realistic local studies such as these 
by local school boards and officials 
are needed now in every administra- 
tive unit in the State: 

To give needed underpinning to the 
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Attorney General’s brief and argv. 
ment as he prepares the case for 
North Carolina; 

To inform the discussions of the 
Governor’s committee as it tackles 
the knottiest problem any State com. 
mittee in our history ever faced; 

To guide the deliberations of the 
Governor and the General Assembly 
as they come to grips with the most 
explosive question faced in any legis. 
lative session since 1865; 

To help the rank and file of the 
people lift discussions of this prob- 
lem out of the bogs of emotion and 
the sloughs of despond and root them 
in the solid ground of fact. 

Historic Questions. The 17th of 
May decision, removing the 
pelling motive of maintaining a nine- 
ty-year tradition of separate schools, 
faces the people of North Carolina | 
with hard and bitter questions. Will 
we continue lifting public school 
facilities in the future as in the 
past? Will we lift the poorer school 
facilities to the level of the better? 
lower the better to the level of the 
poorer? or lower both to an all time 
low? 

Will well-to-do parents withdraw 
their children from the public schools 
and take on the added economic bur- 
den of sending them to private schools 
supported wholly by themselves, 
while leaving the public schools to 
the Negroes and the poorer white 
folks, thus aggravating the racial 
antagonisms which seem to_ hover 
along the economic border lines? 

Will we do away with compulsory 
school attendance so as to give the 
poorer white folks the choice of sen¢- 
ing their children to school with 
Negro children or growing up it 
ignorance? 


Will we abandon public schooling 
altogether as we did in 1866, and 
lose ourselves in stultifying bitter- 
ness, while other states and sections 
go on to lift their schooling stané 
ards? 


Abiding answers to these myster 
ious and tormenting questions, if 
found at all, will not be found in © 
fighting phrases, or in stirring slo 
gans, or defiant gestures. They wil r 
be found in the differing viewpoints 7 
and clashing opinions coming out of J 
the mind .nd heart and conscience © 
of our leaders and ourselves, colored 
with something of the gall and gorge | 
of all of us, and tempered with the © 
saving grace of a charity that suf 
fereth long and is kind. They will be F 
found in the meaning of a poet thre | 
thousand years ago as he wrote i | 
the “God whose law it is that © 


who learns must suffer . . . unti § 


com: | 
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against our will, and even in our 


We are the heirs of great tradi- 
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Let us pray that the gradual ad- 
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Part Il. The Decision and Alternatives Open 
To North Carolina---A Legal Arnalysis 


_ This article is a much-shortened version of the Institute’s legal analysis of the Supreme Court’s de- 
cision and of the alternatives open to North Carolina in light of that decision. This legal analysis was 


a part of the Institute’s “Report to the Governor of North Carolina on the Decision of the United States 


Supreme Court on the 17th of May, 1954.” 


Most of the discussion which appeared in the original report has been condensed and some parts 
t , l In a few places the language of the original report has been rewritten 
in the interest of supplying a summary and more easily understandable statement of the legal issues. 


have been omitted entirely. 


Legal citations have been excluded. 


_ Readers desiring a more detailed discussion of the legal arguments treated in this article, with the 
citation of legal authority, are referred to the original report. 
the Institute, and copies will be available to the general public upon request. 


The Decision 


Beginning in 1950 and spreading 
into 1952, five separate lawsuits were 
commenced. In Kansas, in South 
Carolina, in Virginia, in Delaware 
and in the District of Columbia hun- 
dreds of Negro parents and their 
children joined together to sue loca! 
school authorities. 

These suits asked the courts to 
declare that enforced segregation of 
Negro school children from white chil- 
dren violated the federal constitu- 
tion. The Fourteenth Amendment de- 
clares: “No state . .. shall deny to 
any person ... the equal protection 
of the laws.” Segregation, said these 
Negro plaintiffs, was not “equal pro- 
tection;” hence it violated their con- 
stitutional rights. 

The school boards and the states 
involved «denied this claim; they 
argued that “separate but equal” 
schools were permissible under the 
constitution. They pointed to lan- 
guage in a case decided in 1896— 
Plessy v. Ferguson—which said just 
that, and they pointed out that the 
Supreme Court had never overruled 
this interpretation. 

The Negro plaintiffs lost in the 
lower courts, although two of these 
courts, after hearing extensive evi- 
dence, found as a “fact” that segre- 
gation had a harmful effect on Negru 
students. As was expected, all of the 
plaintiffs carried their cases to the 
Supreme Court for review. Twice the 
Court heard extensive arguments 
from both sides dealing with the 
many grave questions relating to 
school segregation. On May 17, 1954, 
after long and deliberate considera- 
tion of the issues, the Court rendered 
the answer. 

A unanimous opinion, styled Brown 
v. Topeka Board of Education, stated 
in part: 


.. » Does segregation of children 
in public schools solely on the 
basis of race, even though the 
physical facilities and other 
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“tangible” factors may be equal, 
deprive the children of the minor- 
ity group of equal educational 
opportunities? We believe that it 
does. 

... To separate them from others 
of similar age and qualifications 
solely because of their race gen- 
erates a feeling of inferiority as 
to their status in the community 
that may affect their hearts and 
minds in a way unlikely ever to 
be undone. 

... We conclude that in the field 
of public education the doctrine 
of “separate but equal” has no 
place. Separate educational fa- 
cilities are inherently unequal. 
Therefore, we hold that the plain- 
tiffs and others similarly situat- 
ed for whom the actions have 
been brought are, by reason of 
the segregation complained of, 
deprived of the equal protection 
of the laws guaranteed by the 
Fourteenth Amendment. 


The decision (hereafter called the 
Brown decision) was prospective in 
its effect; it stated a proposition of 
constitutional law, but it deliberately 
failed to state how and when this 
proposition is to be enforced. The 
question of “how” and “when” was 
set down for further argument. All 
states that presently retain segre- 
gated schools may appear at this 
argument. 

There can be no question but that 
North Carolina has been directly af- 
fected. The Brown decision encom- 
passes all schools, and it declares 
that laws requiring segregation of 
the races are no longer enforceable. 
Wrote Chief Justice Warren: “We 
have this day held that the Equa! 
Protection Clause of the Fourteenth 
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Amendment prohibits the states from 


maintaining racially segregated 7 
schools.” 
But, for the present, the status 


quo remains. Were a Negro to sue 
today for admittance to a _ white 
school tomorrow, his suit would in 
all probability be held in abeyance. 
The Supreme Court has stayed its F 
hand. No changes need be ordered 
until the Supreme Court first decides 
what must be done. And that—what 
must be done to comply—is an open 
question. There are yet mary possi- 
bilities which may be less revolu- | 
tionary than some reaction might & 
lead one to suspect. 


Pao 


ae 


Preserving Segregation by 
Providing for Free Education 


In Private Schools 

The Brown decision dealt with 
segregation in the public schools, but 
it did not deal with private schools. § 
And it has been suggested that the | 
State could yet preserve both free } 
education and also segregation by 
providing for the creation of free 
private schools. 

How can this be done? Basically 
there would seem to be two different 
approaches. First, the State could 
play an active role in the creation, 
financial support and supervision of 
the private schools. Second, the State 
could do nothing except provide 
grants to pay for the tuition of all 
children who qualify for admittance 
to a private school. We will discus: 
the legality of both plans. 


1. The Proposal That the State 
Create a System of State-Sup- 
ported Free Private Schools 





Proposed statutes in other souther! 
states, drawn to achieve this plat, | 
authorize groups of private citizens 7 
to establish “private” educational in | 
stitutions. State or local authorities | 
are authorized to lease public school 
buildings and grounds at nominal 
rates to these private organization 
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which would run private schools. 
These private schools would be main- 
tained by an allocation of state reve- 
nue, so that it would cost the stu- 
dent little or nothing to attend them. 
Under the proposed statutes, receipt 
of state funds for maintenance 
would subject the private schools to 
state supervision over curricula, text- 
books, teachers’ salaries and other 
teaching and instructional standards. 
By utilizing the grant of power to 
charter private schools, each com- 
munity would be able to organize 
schools which could pursue any ad- 
mission policy which the incorpora- 
tors or the governing body of the 
school saw fit to pursue. 

The theory of the free private 
school plan is this: The private 
schools would not be subject to the 
requirements of the Fourteenth 
Amendment. The Fourteenth Amend- 
ment applies only to the states. It 
says: “No state” can deny “equal 
protection of the laws.” (Emphasis 
added.) It says nothing about pri- 
vate individuals or private corpora- 
tions denying “equal protection.” The 
Supreme Court has held that the ex- 
clusion of Negroes by privately owned 
institutions such as hotels and res- 
taurants does not violate the consti- 
tution because these enterprises are 
not state activities; they involve no 
“state action,” and the Fourteenth 
Amendment only applies to “state 
action.” 

But would state-supported free pri- 
vate schools involve “state action’’’ 
That is the critical question. 

The Supreme Court has decided a 
number of recent cases dealing with 
the “state action” problem. All of 
these have dealt with alleged racial 
discriminations wrought by privatc 
persons having no official connection 
with the state. True, these cases lay 
down no. single all-inclusive test 
which will enable the lawyer to pre- 
dict in a moment whether the pro- 
posed private schools will be subject. 
te the Fourteenth Amendment; the 
Court has had before it no case in- 
volving the exact question which we 
now seek to answer. Yet the recent 
precedents may supply important 
clues to the law. 

In these recent cases, the Court 
has found “state action” by employ- 
ing, apparently, one of three pos- 
sible methods of analysis. In the 
“Testrictive covenant cases,” the 
Court approached the problem by 
seeking to determine how far the 
state had gone to exert sovereign 
power to help the private parties 
execute their purpose. In the so- 


called 





“white primary” cases the 
Court was confronted with a situa- 
tion where there was no active exer- 
tion of state power at all, and yet 
it found state activity by deciding that 
the private parties were discharging 
an important governmental function. 
In a third line of cases involving 
trade unions, the Court indicated that 
a private organization which re- 
ceives special powers and privileges 
from the sovereign cannot use these 
advantages to work racial discrimi- 
nations. 


We consider then: 
(1) The racial restrictive cove- 
nant cases, 
(2) The primary election cases, 
(3) The union cases, 
and their bearing on the question of 
“state action.” 


The Racial Restrictive Covenant 
Cases. It has long been settled that 
any racial zoning ordinance which re- 
quires the separation of Negro and 
white residential areas—i.e., which 
prohibits members of one race from 
buying and occupying certain prop- 
erties set aside exclusively for mem- 
bers of the other race—is a viola- 
tion of the Fourteenth Amendment. 


In 1948 and again in 1953, the 
Supreme Court was faced with this 
problem: If private persons make a 
private contract agreeing among 
themselves to exclude some racial 
group from the occupancy of certain 
land, can the state’s courts enforce 
the agreement? If the courts help 
the parties enforce their 
racial 


“private” 
restrictive covenant, would 
this constitute “state action” in vio- 
lation of the Fourteenth Amend- 
ment? 


The Court determined that enforce- 
ment of the private exclusion was 
“state action.” The Court noted that 
by enforcing the agreements the 
state allowed private persons to in- 
voke the “coercive power” of the 
courts to secure compliance with the 
private racial restriction; thus, the 
state helped and encouraged private 
citizens to make and abide by these 
contracts; in short the state had an 
active hand in implementing a racial 
exclusion by private citizens. This 
use of power by the state amounted 
to “state action”; and because the 
state had actively helped others do 
what the state could not do by itself, 
this was “state action” in violation 
of the Fourteenth Amendment. Sig- 
nificantly, the Court said: “State ac- 
tion refers to exertions of state power 
in all forms. And when the effect of 


that action is to deny rights subject 
to the protection of the Fourteenth 
Amendment, it is the obligation of 
this Court to enforce the constitu- 
tional commands.” (Emphasis added.) 


In the free private school plan now 
under consideration the state would 
exert power to help and encourage 
the operation of the private schools 
by providing special enabling legis- 
lation, by leasing real property to 
the schools, by supplying them with 
the financial wherewithal to operate, 
and by supervising teacher salaries 
and instructional standards. 

This is not exactly the same exer- 
tion of sovereign power that was 
present in the covenant cases, but 
there are some parallels. In both 
situations it is the positive action of 
the state which makes possible the 
exclusion of Negroes by the private 
parties. This exertion of state power 
might subject the proposed free pri- 
vate schools to the limitations of the 
Fourteenth Amendment. 

The Primary Election 
has long 


Cases. It 
settled by a series 
of court decisions that no state and 
no political party can by law, or by 
action of its officials, prevent a per- 
son from voting in an official primary 
election solely because of his race. 
Such action violates both the Four- 
teenth and Fifteenth Amendments. 

As a result of those decisions, the 
legislature of South Carolina re- 
pealed all laws relating to the man- 
agement of primary elections. It was 
the State’s manifest purpose to 
treat each political party as a pri- 
vate club, and to leave these clubs 
totally free to decide for themselves 
who could participate in their af- 
fairs. 


been 


Acting in this capacity, the Demo- 
cratic Party then passed a rule which 
excluded Negroes from voting in its 
primary. When challenged in the 
courts, the party argued that it had 
become a purely private organiza- 
tion—like any other private elub— 
because the State no longer regulated 
any of its affairs and provided no 
rules whatsoever to govern its pri- 
mary elections. 

The federal courts disagreed. The 
label “private club” which the gov- 
ernment of South Carolina had af- 
fixed to the party was deemed irrele- 
vant. The crucial fact was that the 
party conducted statewide elections 
to nominate candidates for public of- 
fice. It was engaging in “an imper- 
tant function relating to the exer- 
cise of sovereignty;” it was exercis- 
ing a power—regulating elections--— 
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which governments traditionally exer- 
cise. And the Court declared: When 
the state allows a private organiza- 
tion to exercise such a power, then 
the private organization engages in 
“state action,” and it is subject to 
the constitution’s prohibitions against 
racial exclusion. 

This principle, laid down in the 
South Carolina cases, was expressly 
recognized and followed by the Su- 
preme Court in a recent case involv- 
ing a private political organization 
in Texas. 

Possibly these voting cases are in- 
applicable to our present problem 
(“state action” and free _ private 
schools) because they dealt with the 
right to cast a ballot and not school 
attendance. But again there are 
parallels between the voting cases 
and the free private school problem. 
There exists at least a_ possibility 
that the Court might treat the run- 
ning of state-supported, free private 
schools as the operation of a state 
activity for the same reason that it 
treated the management of a pri- 
mary election as a state activity. The 
Court might carry the primary case 
reasoning over into the school field, 
because it might decide that the pro- 
viding of a system of free education, 
like the managing of an election, is 
a vital and a traditional govern- 
mental function. According to the de- 
cision of the Court in the Brown case, 
the providing of free education has 
come to be “perhaps the most im- 
portant function of state and local 
governments.” Of course the Court’s 
dictum was not necessarily meant to 
guide future “state action” decisions. 
It does not necessarily settle the pri- 
vate school issue. Still, the Court 
might approach the legality of pro- 
posed free private school laws with 
the assumption in mind that over the 
last century the states have given 
“recognition” to “the importance of 
education to our democratic society” 
as the very basis of “good citizen- 
ship.” That is the way the Court de- 
scribed state-supported education in 
its Brown decision; hence the Court 
might assume that free private 
schools which received financial main- 
tenance from the state would be an 
attempt to conduct public schools 
under private maiagement. 

The Union Cases. It has long been 
settled that a state cannot exclude a 
person from designated fields of em- 
ployment solely because of his race 
cr creed. 

Within recent years cases have 
arisen involving the powers of trade 
unions to accomplish the same result 


by bargaining openly with employers 
to secure the dismissal of workers of 
a particular race. In such cases the 
unions have argued that they were 
purely private organizations, that 
this conduct—admittedly ‘“discrimi- 
natory”—was beyond the reach of 
law, for the discrimination, so it was 
argued, was the product of private 
and not governmental action. 

The Court has regularly rejected 
these arguments. True, said the Court, 
a union is a private organization, 
but a union’s status is not like that 
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tion of a privately operated schooj 
which was heavily supported by state 
funds and which denied admission to 
Negroes involved “state action” in 
violation of the Fourteenth Amend- 
ment. The specially created private 
school, like the certified union, is 
given unusual benefits and advantages 
by the state to fulfill an important 
function; the school like the union 
is treated differently by the sover- 
eign—differently from other private 
groups; the school like the union de- 
pends upon these state-bestowed ad- 
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of just any private organization. 
Once it is certified by the govern- 
ment as the bargaining agent in an 
industry, the union is automatically 
invested by statute with certain ex- 
traordinary powers; it is given an 
exclusive authorization to deal with 
the employer—to contract for wages 
and fix other conditions of employ- 
ment. In other words, the govern- 
ment makes it possible for the union 
to play a special and powerful role 
in the community of workers who 
make up the industry. Given such 
special powers, the union is bound to 
exercise them without achieving any 
illegal discriminations between em- 
ployees. 

Perhaps the union cases must be 
confined to the employment situation, 
or, in any event, perhaps there is no 
suitable analogy to the free private 
school problem. But again, there are 
certain parallels. 

‘The Court of Appeals for the 
Fourth Circuit relied on the union 
cases when it decided that the opera- 


vantages to accomplish its mission. 
Perhaps, as the Court of Appeals de- 
clared, the state-sponsored private 
school, like the government-certified 
union, cannot legally use its special 
privileges to the disadvantage of one 
particular race; and perhaps this 
would mean that such a school could 
not offer benefits to some members 
of the community and deny them to 
others solely on the grounds of race. 

Summary. It is readily apparent 
from the above that there is no square 
precedent or “rule of law” which 
settles the private school issue. The 
problem is one of deciding whether 
there is or is not “state action” in the 
operation of the school. And the cases 
have not tackled this issue by discus- 
sing the “state action” doctrine in 
broad abstract terms. Still, some ¢70- 
eralizations may perhaps be offered. 
The cases show that labels meat 
little; simy calling a school “pri- 
vate” won’t ke it a private school; 
nor is it decis.,2 that an alleged racial 
discrimination has been wrought by 
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some person or group who are not 
official representatives of the state. 
No one Supreme Court precedent de- 
cides the issue, but it is apparent 
that the proposed free private school 
would partake of many of the very 
elements which led the Court to find 
“state action” in the activities of 
other private groups involved in the 
cases just discussed. This combination 
of factors might mean that the courts 
would hold that a free private school, 
organized along the lines discussed, 
could not deny admission to other- 
wise qualified Negroes who sought to 
attend them. 


2. The That the State 
Simply Pay Each Family with a 
School-Aged Child a Grant of Money 
To Secure His Education in Any 
Available Private School 


Proposal 


There are many variations to the 
private school plan. The plan just 
discussed involves extensive -state 
participation in the operation of the 
schools. But the State might set up 
another type of private school sys- 
tem which would provide for much 
less state participation. Thus, at the 
opposite pole from the plan just dis- 
cussed stands a suggestion that the 
State should simply advance a grant 
of money for educational purposes to 
the families of school-aged children 
who desire that their children no 
ionger attend public schools. 

For convenience sake this may be 
called the “tuition grant” plan. The 
proposal anticipates the growth of 
free private schools throughout the 
State. But the State would do noth- 
ing to help others create these free 
private schools; each community 
would be on its own; there would be 
no lease of public school property to 
private educational organizations at 
nominal rates. The private school 
would have to acquire its property 
and other facilities without any eco- 
nomic help from the State. All this 
Would be done to attempt to provide 
a system of private schools that in- 
volved no “state action;” for other- 
wise, as noted, the private school 
might be required to permit mixed 
attendance just like the public schools. 
The only economic assistance extend- 
ed by the State towards private edu- 
cation would be the payment of a 
lump sum of money to the parents of 
each school child who can attend a 
Private school—with a stipulation 
that this tuition grant would only b 


Spent to defray tuition to a private 
school, 


This plan goes, perhaps, to the 


fullest possible extent to minimize 
the possibility of a finding of “state 
action.” Of course, these extreme 
measures taken to forestall “state 
action” may make the plan undesir- 
able or impracticable on its face. A 
multitude of problems may come to 
mind: assuming that one vital pur- 
pose of free schooling is to supply 
training for citizenship, could the 
State be sure that the private schools 
which it was supporting provided 
such training? In return for the “tui- 
tion grant,” freely given to each 
parent, would the State have any 
guarantee that it could get anything 
like its money’s worth out of the 
schooling provide: in these private 
schools? Would the children be as- 
sured of adequate physical school 
facilities? Would the schools, operat- 
ing without any close supervision by 
the State, meet appropriate academic 
standards so that children who at- 
tended them would be able to secure 
admittance to colleges and profes- 
sional institutions? What would hap- 
pen to the standards of education in 
ths State? There will be no discus- 
sion here of these problems. They 
involve discussion of educational 
policy and sociological problems. This 
is a legal study. But there are some 
purely legal problems which must be 
reckoned with if this “tuition grant” 
plan were to be proposed. 

The “Public Problem. 
There is a doctrine of constitutional 
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law which says that public funds 
must be spent for a “public pur- 
pose.” This “public purpose” doc- 


trine is rooted in both the Fourteenth 
Amendment and the Constitution of 
North Carolina. It is designed to 
stop the government from giving spe- 
cial gifts or subsidies to private in- 
dividuals when these grants will 
contribute no real benefit to the 
public at large. Would payment of 
“tuition grants” to private persons to 
finance their education in 
private schools—schools subject to 
little state supervision—constitute 
the expenditure of public revenue for 
a “public purpose’? 

The question is difficult because the 
courts have never defined the term 
“public purpose” with any precise 
certainty. In earlier times—indeed, 
perhaps up to the 1930’s—the courts 
usually took a strict view of novel 
types of expenditures of government 
funds when these expenditures re- 
sulted in placing a sizeable sum in 
the palms of only a few private per- 
sons. In the last quarter of the 19th 
century, a number of cases arose in 
the state courts which involved the 
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question of whether governmental 
grants to specific private educational 
organizations constituted expenditure 
of public money for a “public pur- 
pose.” The courts rather uniformly 
invalidated these expenditures, prin- 
cipally on the grounds that: (a) no 
governmental control was exercised 
over the management of the private 
school recipients, (b) the schools were 
not available for use by the public 
at large—or even a segment of the 
public, and (c) the public schools 
rather than private schools should 
be the beneficiaries of any expendi- 
tures to advance education. 

These precedents, if followed today, 
might prompt the courts to invali- 
date “tuition grants” to children on 
the theory that the grants served no 
“public purpose.” But it is possible 
that the courts would distinguish the 
earlier precedents. And it is worth 
noting that judicial notions about the 
“public purpose” served by subsidies 
to private individuals have generally 
become more liberal. This, after all, 
is an age of subsidies, and there are 
many in the field of education: the 
G. I. Bill of Rights, the Fulbright 
scholarships and numerous other gov- 
ernmental grants are __ illustrative. 
Presumably, today, a court would be 
reluctant to cast doubts on the legal- 
ity of these ventures. There is also 
a trend to adhere closer to the gen- 
eral principle that great “deference” 
must be paid to the legislature’s de- 
termination of what constitutes a 
“public purpose.” This idea is espe- 
cially noticeable in some recent Su- 
preme Court cases. 

There exists of course a possibility 
that “tuition grants” might be struck 
down as violative of the “public pur- 
pose” doctrine because the _ schools 
which eventually receive the money 
are subject to no regulation by the 
State, and thus there can be no as- 
surance that the State will get its 
money’s worth when it supplies the 
child with tuition funds. This is a 
necessary risk under the “tuition 
grant” plan. If the State carefully 
regulated the schools, it might there- 
by assure that the “tuition grant” ex- 
penditures would involve a “public 
purpose,” but this would increase the 
likelihood that the schools would be- 
come subject to the Fourteenth 
Amendment. Even without any state 
regulation, there is a possibility that 
the operation of the private schools 
involved in the “tuition grant” plan 
would involve “state action.” 

The “State Action” Problem. The 
plan now discussed contemplates an 


absolute minimum of state partici- 





16 


pation in an effort to organize and 
maintain free private schools. Hovw- 
ever, state funds would contribute 
to the support of the schools; in- 
deed, in that sense the State would, 
presumably, be the exclusive source 
of money for the financial mainte- 
nance of most of the schools. Would 
this mean that the school was a state 
activity? 

No court has said—and it may be 
unlikely that any ever will say—that 
any and all economic assistance, no 
matter how trivial, coming from a 
state to a private organization will 
automatically subject that organiza- 
tion to the limitations of the Four- 
teenth Amendment. On the other 
hand, assume outright grants, direct- 
ly appropriated to a private institu- 
tion, and assume that these grants 
comprise the major source of operat- 
ing revenue of the institution. When 
the State exerts that much sovereign 
power to support the private institu- 
tion, the likelihood of a judicial find- 
ing that the operation of the institu- 
tion involves “state action” is greater. 

A decision of the United States 
Court of Appeals for the Fourth Cir- 
cuit indicates this. The Court consid- 
ered the status of a library in Balti- 
more, Maryland. This library was 
originally created by private endow- 
ment; it was managed by private 
trustees, but it was also heavily sup- 
ported by direct appropriation of 
public funds from the city. It oper- 
ated a training school for librarians 
which was closed to Negro applicants. 
The library claimed that it was free 
to exclude Negroes if it chose because 
it was a private institution. But the 
Court overruled the claim. The deci- 
sion declared that the city’s finan- 
cial support was an obvious exertion 
of state authority in behalf of the 
library; consequently the operation 
of the library involved “state action,” 
and the exclusion of Negroes by the 
library’s school was “state action” in 
violation of the Fourteenth Amend- 
ment. 

The library case, of course, does 
not settle our private school prob- 
lem. The “tuition grant” private 
school plan presents a situation where 
the state grants are not handed over 
directly to a particular named insti- 
tution. The State, ostensibly at least, 
gives the money to the parents, not 
the schools. Because no money goes 
direct from the State to the schools, 
the courts might say that the school 
was no state activity. Indeed, it is 
arguable that a contrary decision 
might possibly have significant reper- 


cussions on the effect of receipt of 
any G. I. Billi tuition by any pri- 
vately owned university. But the G. I. 
Bili financed college and the “tuition 
srant” financed private school may 
become distinguishable — situations 
when we examine other aspects of 
the “tuition grant” plan. 

For we must be aware of the total 
background in which the private 
schools operating under this plan 
would exist. If the “tuition grant” 
proposal were adopted, there would 
probably be many, many private 
schools—all operating by the grace of 
state “tuition grants’—throughout 
the State; and _ these presumably 
would be the schools which would 
fulfill the function of educating a 
large segment of the white population 
in the State. 

So the Court might take note of 
both the purpose and the end result 
achieved by these free private schools. 
Mindful of the fact that supplying 
free education in state schools has 
come to be “perhaps the most impor- 
tant function of state and local gov- 
ernment,” the Court might hold that 
when che State provides for an al- 
ternative method—when the State in 
effect delegates the business of sup- 
plying free education to all private 
schools which volunteer for the task— 
this renders each private school sub- 
ject to the limitations of the Four- 
teenth Amendment. 

And the kindred principle reflected 
in the trade union cases—that a pri- 
vate organization cannot use special 
privileges granted it by the state to 
work a planned discrimination— 
might also have some applicability 
here. The schools receive state money; 
it comes to the schools via the par- 
ents, but it is, in a sense, earmarked 
for the schools and, in this instance, 
money is power—the power to pro- 
vide free education. There exists at 
least some doubt that such power, 
when it is given to a private group 
by the State, can be wielded in a 
fashion to accomplish results which 
the State is forbidden to accomplish 
itself. 

The only safe generalization to 
make in adjudging the existence of 
“state action’ is to say that it is 
probably a “matter of degree.” That 
is of small comfort. But it does 
caution that to be successful, a pri- 
vate school plan would probably have 
to involve an absolute minimum of 
state financing and governing of the 
schools and no assistance in the 
physical creation of the schools. This 
in turn may be of some help to those 
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who must make the ultimate decision 
whether to embark on such a pro. 
gram, for it poses the unavoidable 
question of whether the game is worth 
the candle. 

Could Tuition Grants Be Paid to 
Children Attending Church Schools? 
The “tuition grant” plan  contem- 
plates no effort by the State to aid 
in the establishment of private 
schools. This means that the task of 
organizing and managing the schools 
would be left to the initiative of the 
community. 

It has been suggested that local 
churches could undertake this task, 
for they might have the organization 
and the wherewithal to launch a new 
private school. 

But if the State should propose to 
pay a child’s way through a church 
school, in lieu of sending him to 
public school, it would in a sense be 
putting itself in the business of fi- 
nancing sectarian education. And it 
is well-established that no govern- 
ment, federal or state, can grant 
money outright to any parochial 
schools or to any churches. This prin- 
ciple is embedded in the First Amend- 
ment to the Constitution of the Unit- 
ed States. In the words of the Court: 


The “establishment of religion” 
clause of the First Amendment 
means at least this: Neither a 
state nor the Federal Govern- 
ment can set up a church. Neither 
can pass laws which aid one re- 
ligion, aid all religions, or prefer 
one religion over another. 
Neither can force nor influence 
a person to go to or to remain 
away from church against his 
will or force him to profess a 
belief in any religion. No person 
can be punished for entertaining 
cr professing religious beliefs or 
disbeliefs, for church attendance 
or non-attendance. No tax in any 
amount, large or small, can be 
levied to support any religious 
activities or institutions, what- 
ever they may be called or what- 
ever form they may adopt to 
teach or practice religion. Neither 
a state nor the Federal Govern- 
ment can, openly or secretly, par- 
ticipate in the affairs of any re- 
ligious organizations or groups 
and vice versa. In the words of 
Jefferson, the clause against 
establishment of religion by law 
was intended to erect “a wall of 
separation between church and 
State.” (iimphasis added.) 


The decision quoted above suggests 
a firm constitutional principle agains 
any outright grants to. chureh 
schools or financing any _ sectarial 
education. This and other recent de- 
cisions raise some doubts that any 
state has the constitutional power t0 
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church 


support schools through 
grants to pay for the tuition of the 
pupils who choose to attend those 
schools. 


The Public Schools 
And the Next Decision 


Perhaps the private school plans 
won’t withstand constitutional at- 
tack. Perhaps the plans will be 
thought impracticable. Perhaps the 
public education system should be 
preserved. Assuming that North 
Carolina does choose to retain its 
public school system, what action 
may it take to meet the law of the 
Brown decision and yet make the 
easiest possible adjustment to the 
difficulties which may lie ahead? 

The question is hard to answer be- 
cause the Court has not yet declared 
how or when the constitutional 
rights which it has adjudicated may 
be enforced by those Negroes who 
seek to enforce them. Presumably the 
task of establishing that law will be 
undertaken when the Court renders 
its next decision. 

North Carolina’s Attorney Generai 
has been invited to participate in the 
forthcoming argument. The question 
now considered is not: Should he ap- 
pear? There is no intent to suggest 
here that the State’s only course is 
to have its Attorney General go be- 
fore the Court. Rather the question 
to be treated is: Jf the Attorney Gen- 
eral does appear, what principles 
could he argue for which will be of 
use to this State in resolving the 
problems spawned by the Brown de- 
cision? In other words: Without 
arguing in favor of participation by 
this State in the next argument, let 
us just assume, for present purposes, 
that the Attorney General might 
choose to go to Washington this fall; 
and let us ask: What might be ac- 
complished by taking that step? 

The Attorney General might be 
able to persuade the Court to recog- 
nize several very important broad, 
general principles. These broad prin- 
ciples might make it possible to work 
out an adjustment to the Brown de- 
cision which would not be so revo- 
lutionary to the State’s institutions 
as may have been anticipated. These 
cornerstone principles have to do 
with: (1) the time element, (2) state 
discretion, (3) geographical varia- 
tion within a state in adopting meas- 
ures to meet the decision, (4) pre- 
venting racial antipathy from jeo- 
pardizing the proper functions of the 
Schools, (5) preserving the academic 


standards in the schools, and (6) 
preserving the health and personal 
security of the children who attend 
the schools. 


1. The Time Element 


Ordinarily, whenever a person suf- 
fers an abridgment of his legal 
rights, he is entitled to an immediate 
remedy. In the segregation cases now 
pending the plaintiffs originally asked 
for such judicial action. However, 
the Court has set down, for reargu- 
ment, the question of whether there 
should be a “gradual adjustment” to 
its ruling. This may be a hint that 
the Court could be persuaded to allow 
a period of time in which the states 
can work out slowly whatever changes 
are necessary. 

How long? There is no express in- 
ference of an answer to this. “Grad- 
ual adjustment” might signify a 
period of at least three, perhaps five, 
perhaps tweive, perhaps more years. 
But it is quite possible that the Court 
will not fix any precise time limit 
at all. Rather, the time might be left 
indefinite; the only limitation on the 
school authorities might be this: That 
they make reasonable progress; so 
long as they do make progress, the 
date for final completion of the task 
of “de-segregation” will be left open. 

There are, to be sure, some tough 
arguments to be advanced against 
this principle. 

In a number of prior cases involv- 
ing segregation at the graduate school 
level, where Negro applicants to 
white graduate schools were able to 
prove that there were no “equal” out- 
side facilities for Negroes which 
would afford them the same educa- 
tional opportunity, the Court ordered 
immediate admittance of the Negroes 
to the “white” schools. The Court has 
declared: Rights under the Fourteenth 
Amendment are “personal and pres- 
ent.” “Personal” means that each 
individual has a right of his own to 
“equal protection.” “Present” means 
that there can be no delay about giv- 
ing him “equal protection.” From 
this it probably will be argued that 
“gradual adjustment” would be a 
repudiation of existing law, that the 
Court should stick to the prior pro- 
cedure of granting some sort of im- 
mediate relief. And it can be argued, 
too, that any scheme of “gradual ad- 
justment” will be but a dodge—a 
law of compliance which permits state 
officials to do nothing at all when- 
ever they are of a disposition to do 
nothing. Those are some of the argu- 
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ments which may be marshalled 
against “gradual adjustment.” 

On the other hand, the earlier 
segregation cases could be distin- 
guished; they involved a very differ- 
ent situation. Each of them involved 
suits by single individuals for ad- 
mission into graduate schools; the 
present cases involve suits by hun- 
dreds of Negro school children, and 
these plaintiffs would be the first to 
admit, because they have assumed 
it all along in these “test” cases, that 
there are thousands, even millions of 
other Negro students, whose rights 
are also going to be immediately af- 
fected by any decree which the Court 
might enter. Comparatively speaking, 
it is easy for a university to admit 
one Negro in a graduate school; it is 
extremely difficult, even disregarding 
the factor of racial antipathy, for 
public schools to shift pupils around 
according to a new system which will 
take no account of race. 

In the earlier decisions, when the 
Court ordered admission of the Ne- 
groes, it made no major revision of 
the meaning of “equal protection.” 
No significant change in a state’s 
whole school system was necessitat- 
ed. Quite the contrary in the present 
cases. The decision may affect ad- 
ministration, expenditures, the allo- 
cation of pupils and teachers, and 
so forth, to a very great extent. It 
may necessitate revision of state 
statutes. Changes of this kind can 
never be worked overnight. 

When confronted with other big, 
complicated cases in different areas 
of the law, the Court has often al- 
lowed a considerable transition period 
to work out relief. Notable instances 
of this have occurred in the anti- 
trust field. 

It boils down to this: The plain- 
tiffs in the segregation cases have in 
effect argued heretofore that they 
represent Negroes wherever segrega- 
tion is practiced; they have deliber- 
ately raised a case which unavoid- 
ably affects well-established condi- 
tions in at least seventeen states; 
the five cases were submitted on that 
theory; the first decision was rend- 
ered on that assumption; and the 
second—addressing itself to reme- 
dies—can hardly ignore the far- 
reaching effect of the first. Indeed, 
language in the Court’s opinion takes 
note of the difficulties just discussed. 
And the Court’s invitation to the 
states implicitly carries recognition 
of the many, many problems involved 
in fashioning a remedy. It seems cer- 
tain that the Court invited the states 
to appear—not as a matter of form— 
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put because each state can and should 
have an opportunity to demonstrate 
the many diverse obstacles to adjust- 
ment to the Brown decision. 

2. The Element of Discretion 

“Gradual adjustment” may also 
imply another fundamental principle 
in the law of compliance. This prin- 
ciple, too, may be of significant value 
to the State in resolving its prob- 
lems. 

There is a _ possibility that the 
Court could be persuaded to establish 
a principle for “gradual adjustment” 
which will leave great discretion as 
to ways and means in the responsible 
state school authorities. Perhaps i 
can be persuaded to formulate law 
which will provide roughly that the 
federal courts should stay their hands 
completely until the school authorities 
have first devised and inaugurated a 
plan reasonable on its face. Only if 
these measures prove to be patently 
invalid, or only if nothing is at- 
tempted by the school authorities 
after a reasonable length of time, 
should the courts intervene. 

We are dealing with an extraor- 
dinary situation. The unusual fea- 
tures of the segregation cases have 
already been depicted. Vital public 
interests of the states are involved— 
e.g., expenditures of revenue, assign- 
ment of teachers and allocation of 
facilities. In the face of all this, it 
is not hard to imagine that the Court 
will be extremely reluctant to in- 
volve either itself or the lower fed- 
courts in the intricate, time- 
consuming business of managing 
That sort of task has al- 
ways been left to the hands of dd- 
ministrative agencies, not the courts. 
The Supreme Court has in recent 
years, in effect, often told the lower 
courts: confronted 
with an intricate case involving ac- 
tivity which is subject to regulation 
by a special agency, then you must 
follow a “hands off” policy until the 
administrative agencies have first 
had a chance to act. The immediate 
defendants in the school cases are 
school boards—administrative agen- 
cies which have been established by 
state laws to manage the state schools. 
The problems they face are intricate, 
to say the least. Tne school boards 
have not yet had a chance to act on 
these problems. Perhaps the Court 
can be persuaded to tell the lower 
courts in effect: Hands off; let the 
school boards have a chance to work 
out the difficult problems of adjust- 
ment to the Brown decision. 

The precedents which apply here 
are not based on rigid rules of law. 
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schools. 
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They are discretionary limits on the 
exercise of judicial power by the fed- 
eral courts. But the “hands off” policy 
has been particularly applicable when 
the Court is dealing with state 
agencies. So these “hands off’ cases 
may supply important precedents in 
the next decision in the “segregation 
cases,” which pose a most difficult 
problem of relations between sover- 
eignties under our federal system of 
government. 

Finally, one more point. In resolv- 
ing the second decision, the Court is 
now empowered by statute to enter 
any “appropriate judgment, decree or 
order or require such further pro- 
ceedings to be had as may be ust 
under the circumstances.” Statutory 
language could hardly devise a 
broader or more flexible grant of 
power to work out a pattern of ad- 
justment along the lines indicated in 
this study. 

3. Geographical Variations in Ap- 
proach and in Timing among Differ- 
ent Localities within the State 
North Carolina’s Negro population 
varies widely in density throughout 
the State. This, presumably, may 
produce considerable differences in 
the problems now confronting the 
various communities of the State. 
Take two extremes: In some cities or 
counties full implementation of the 
principle of the Brown decision might 
produce, comparatively speaking, 
little change in the make-up of the 
schools; by reason of a normal re- 
districting of attendance areas, or 
by reason of a small Negro popula- 
tion there might be few Negro pupils 
to be shifted to white schools. Yet in 
some other areas the decision may 
affect many pupils; the impact of 
any sudden change might have severe 
consequences. Again, in areas 
it may seem feasible to use one 
method of designating the schools to 
be attended by each student, in other 
areas a totally different approach 
might be desirable. In some areas it 
may take far longer to work out the 

adjustment than in others. 

The Court might be persuaded to 
recognize this need for geographical 
variation. 

Beyond question a state need not 
provide for territorial uniformity in 
methods of governing every locality 
within its borders. And the Brown 
decision—while it forbids a total en- 
forced separation cf students based 
solely on their race—does not compel 
any one method of designating which 
school a pupil must attend; indeed, 
as we have already seen, it would 
veem possible that the Court will 
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still allow complete discretion to the 
state school authorities in working 
out a slow adjustment to a system 
whien no longer requires segregation 
solely for reasons of race. School of- 
ficials should be able to pick and 
between methods; and quite 
probably some schools could make a 
slower start and slower progress than 
others—depending upon local condi- 
tions. 

Note that we are here talking, not 
about a system which permits some 
local school boards to deny constitu- 
tional rights while others do not, but 
about a system which permits a 
variance in the remedial period for 
working out an adjustment to meet 
the Brown decision. Plain and simply, 
it is but a fact of life that there can 
be no uniform pace of adjustment. 
The Brown opinion takes note of dif- 
ferences in prvublems_ between the 
various states which now adhere to 
segregation, and the facts to illus- 
trate these differences were well-de- 
veloped in the records of all five 
school segregation cases. It may be 
relatively easy to “de-segregate” in 
a state like Kansas, because that 
state, itself, has already abolished 
segregation in most of its schools. 
Obviously, it would not be easy to 
tackle the problem in Clarendon 
County, South Carolina, where the 
number of Negro students is far 
larger than the number of white stu- 
dents. This points up the likelihood 
that the Court will allow both con- 
siderable state discretion and consid- 
erable state variance in meeting its 
first decision. And if variance be- 
tween states is permissible, _ local 
variance within states, in timing and 
in method, should also be possible. 


chocese 


4. Taking Account of the Intensity 
of Racial Feeling 


Assume, though it may be _ hoped 
that the assumption is unfounded, 
that a major difficulty in adjustment 
in some areas will be the possibility 
of serious disruption of the school 
program if white and colored chil- 
dren are immediately intermingled 
to any great extent. 

For example: Suppose a particular 
community has a large Negro school 
population. Suppose that a change 
over to a school system where race 
plays no part whatsoever in the as- 
signment of children to school would 
mean that some schools would have 
a very high proportion of Negroes t0 
whites. And suppose that this possi- 
bility weuld arouse considerable com- 
munity hostility to the change. Final- 
ly, suppose that all this would clearly 
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spell serious interference with the 
school’s program if such a change 
were undertaken. To handle this sit- 
uation the school authorities might 


wish to delay making immediate, 
abrupt changes. They might wish to 
take steps to integrate only a few 
Negro students with white students— 
rather than plan a change to a pat- 
tern where the number of Negroes 
will be so great that disorder may 
well ensue. 

This approach might be possible 
under the law if the Court would 
recognize the factor of racial feeling 
and permit the states to take account 
of it in certain circumstances. True, 
the possibility of physical disturb- 
ances in the schools did not stop the 
Court from deciding that the bi- 
racial, separate school system must 
be abolished. But does it necessarily 
follow that this possibility should be 
ignored in decreeing what is to be 
the remedy to segregation? As already 
noted, the Court has wide, flexible 
powers in respect to the remedy. An 
essential criterion in the exercise of 
these powers is to do justice. This 
includes the power to fashion a 
remedy that will secure compliance 
with the law and yet still accom- 
modate, to the fullest possible extent, 
the needs and interests of all stu- 
dents. A remedy which would precipi- 
tate immediate violence or frustra- 
tion of the activities of the schools 
in some areas (where the proportion 
of Negro students to white is high) 
would hardly fit the needs of any 
school children. In those places a 
remedy, which recognizes the _ille- 
gality of segregation but delays any 
great changes until some initial ex- 
perimentation with non-separation 
and until some conditioning to the 
idea can be achieved, might suit the 
“needs” of all parties far more. If 
the facts to prove this argument can 
be properly brought before the Su- 
preme Court, it might recognize the 
special necessity for a “go slow” ap- 
proach in trouble areas. 

Nor does it necessarily foliow that 
this principle would import too vague 
a standard. and would too easily be 
invoked as a dodge. Standards for 
administering it could be made rea- 
sonably precise. The principle couid 
require a finding that serious frus- 
tration of the functioning of the 
schools would be the result of imme- 
diate mixed attendance. A determina- 
tion to this effect would require con- 
vincing evidence, not idle speculation. 
It might require that reference be 
made to the community’s history of 
racial relations, to the bona fide be- 





liefs of responsible citizens, to other 
relevant considerations demonstrat- 
ing the likelihood of strife, but, above 
all, to the population factor. Nor 
could findings to this effect justify a 
continuing total failure to take any 
steps towards adjustment to a school 
system which took no account of color. 
Some experimental efforts to prepare 
for change should eventually be prac- 
ticed, for example: integration of 
some younger classes in some smaller 
schools where the classes and behavior 
will be easier to control and where 
the proportion of Negro to white stu- 
dents will not be high. 


5. Taking Account of Differences in 
Academic Backgrounds between 
Negro and White Students 


The Court might be persuaded to 
recognize still another ground for 
the “go slow” approach. 

If local authorities could demon- 
strate that pupils of one race in a 
given grade could not be expected to 
participate and keep up with stu- 
dents of the other race in the same 
grade level, then it is arguable that 
immediate integration of the two 
classes would be unreasonable and 
delay justifiable. Preservation of the 
academic standards of the schools is 
an interest which the Court should 
permit the states to protect. This 
may mean some delays in making 
charges. Obviously such delays could 
only be temporary. And they should 
be permissible. There might be ob- 
vious ill effects, both on the students 
and the school system, if children of 
the same grade level but with wholly 
different academic backgrounds were 
immediately intermingled. 

Again, to forestall contentions that 
delay for this reason would amount 
to deliberate evasions, there would 
exist a need for detailed and impar- 
tial analysis of the facts by the 
school authorities. They should do 
that to justify the delay. And it is 
to be noted that at the lower grade 
levels in school, the disparity in aca- 
demic background between Negro 
and white pupils might be less evi- 
dent. So it may be doubted that, in 
the absence of unusual conditions, 
school authorities could invoke this 
particular principle to justify a de- 
lay in de-segregating the lower grade 
levels of the schools. 


6. Taking Account of the Need to 
Protect the Health of Individual 
Students 


The right of a child to attend school 
without restriction as to race—like 
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the right of a person to practice his 
religion free from governmental re- 
striction-—should not override the 
well-established constitutional powe1 
of a state to take measures clearly 
designed to prevent the spread of 
disease. But the power to protect 


health cannot be used _indiscrimi- 
nately. The Court has _ previously 
noted that the “equal protection” 


clause is a limitation against the 
power of the states to single out, in- 
discriminately, some “particular race 
or nationality for oppressive treat- 
ment” on the grounds that they are 
fit objects for special precautionary 
health measures. It is a question of 
adopting means which are limited to 
dealing with the particular danger at 
hand. Thus, just because one child 
of a particular race, if allowed to 
mix freely with all children, might be 
a menace to the health of all does 
not mean that every child of his race 
may be singled out for the same treat- 
ment. 


7. Takiag Account of the Person- 
ality, Needs and Desires of 
Individual Children 


A number of “de-segregation” 
plans proposed and practiced in other 
parts of the country have taken note 
of the difficulty involved in dislocat- 
ing great numbers of students from 
a school and an environment in which 
they are well-established and remov- 
ing them to a new environment. As 
set forth in a plan adopted for Wash- 
ington, D. C.: “stability, continuity 
and security in the educational ex- 
periences of the pupils during the 
transition period” are overriding fac- 
tors; and it may be that any plan 
for gradual adjustment should seek, 
insofar as possible, to accommodate 
these interests. Surely a central idea 
behind the notion of “gradual adjust- 
ment” is to take account of precisely 
this facet of the problem. 


To be more precise: Suppose that 
a local school authority, to adjust to 
the Brown decision, works out a re- 
districting of its school areas and a 
re-allocation of pupils to schoo! 
facilities. But by virtue of this 
change a student who would, under 
the old system, attend high school 
“A” would now be eligible for trans- 
fer to high school “B.” The transfer 
may uproot him from friends and a 
school community and environment 
where he is well-established. It may 
even thrust him into a school where 
there are few other members of his 
race. Be he Negro or white, neither 
he nor his parents may wish for the 
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change. Under 
could he be permitted an election—a 
choice between moving to school “B” 
which is now designated to serve his 
neighborhood, or remaining in school 
“A” where he is well-established? 

In practice, of course, such a plan 
might well result in a considerable 
amount of voluntary segregation. But 
that does not automatically violate 
the law of the Brown case. The 
Brown case established a _ constitu- 
tional right for Negro school chil- 
dren—the right to be free of com- 
pulsory segregation on the grounds 
of race. Yet it is well-established that 
a person can waive his constitutional 
rights. And the states can provide 
for such a waiver. Certainly permit- 
ting such a waiver might be allowed 
here, when the purpose of the waiver 
is to cushion the race-relations im- 
pact on children of a decision which, 
after all, has its sharpest impact on 
children and not adults. 


8. Summary and Comment 


Nothing in the Brown opinion sug- 
gests that the Supreme Court of the 
United States is hellbent to force 
immediate integration upon the states 
which have for years operated segre- 
gated schools without any court 
declaration to the effect that the 
practice violated “the Supreme Law 
of the Land.” And, as already noted, 
there are indications that the Court 
may well be quite receptive to argu- 
ments which will depict, graphically, 
that which the Court cannot know 
fully without instruction—the nature 
of the problems now confronting 
states affected by the Brown deci- 
sion. Recognizing these problems, the 
Court may well respond favorably to 
proposals for underlying broad prin- 
ciples of the “law of compliance” 
which are calculated to ease these 
difficulties. 

Accordingly, it would seem that one 
initial step this State might take to 
meet the Brown decision is to appear 
before the Court and fight for the 
largest possible expansion of the 
framework of law which would allow 
a “gradual adjustment” to the deci- 
sion—an expansion which would 
allow much time and much discretion 
to school authorities to implement 
the law the Court has propounded in 
its first decision. There has been no 
purpose here to argue that the State 
should, or that it must, take this 
step; the purpose is simply to outline 
the possibilities of obtaining a deci- 
sion which will establish law permit- 
ting such gradual adjustment. 

It is worth noting that the initial 


such circumstances 





step—trying to persuade the Court 
to recognize the need for a gradual 
adjustment—will not tie the State’s 
hands jn the future in any way. Ap- 
pearing before the Court will not 
commit this State to any particular 
“plan” of compliance. Appearing be- 
fore the Court will not mean that the 
Court’s forthcoming decrees. will 
operate against the schools of this 
State; the Court, beyond question has 
no power to make the State a de- 
fendant in the five cases now before 
it; nor did the Court invite the State 
to submit its entire school system to 
the Court’s jurisdiction. It did not 
ask the State to submit any “plan” 
for compliance; it simply asked the 
State to appear as an “amicus 
curiae,” i.e., in an advisory capacity, 
to help inform the Court as to the 
difficulties involved in implementing 
its decision. Of course, it would prob- 
ably avail little to go before the Court 
and simply tell it, in effect, to re- 
verse itself. The Brown decision is 
the law of the land, and the Court 
made its decision only after long and 
deliberate consideration. For better 
or worse the Court has spoken, and 
what’s been done can hardly be un- 
done. Yet the next decision may be 
quite crucial. The next decision—deal- 
ing with the “how” and the “when” 
of enforcing the first—will also be 
the law of the land in that it may 
well set the pattern and establish the 
practices which the states may fol- 
low in adjusting to “de-segregation.” 
In that sense, North Carolina will be 
bound by the second decision, and it 
will be bound whether or not it boy- 
cotts the Court. Thus, the next deci- 
sion may be crucial, and an appear- 
ance by the State, coupled with the 
most persuasive arguments which the 
State could make, might help to pro- 
duce a second decision which will re- 
duce the difficulty of some of the 
problems which now seem so catas- 
trophic and so imminent to so many 
communities in North Carolina. 


Possible Ways of Working a 
“Gradual Adjustment” 


We have seen that it is possible 
that the Court, because of the extra- 
ordinary nature of its decision, may 
be persuaded to formulate law which 
will 

(1) Give the State a long—per- 

haps indefinite—time to adjust 
its school system to the law of 
the Brown decision, 

(2) Leave the State free to devise 

its own ways and means to 
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work the adjustment without 

court interference, 

Permit geographical variations 

within the State in ways and 

means and timing, 

Permit the school authorities 

to take limited but appropriate 

measures to prevent mixed at- 
tendance from resulting in such 
conditions as: 

(a) Racial antipathies serious- 
ly impairing the proper 
functioning of the schools; 

(b) Serious impairment of the 
academic standards of the 
schools; 

(c) Threat to the health or 
psychological security of in- 
dividual students why» 
might be affected by a 
change in schools. 
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Let us assume that the Court will 
recognize these principles. How could 
they be used to devise methods of 
designating a school to be attended 
by each child in North Carolina who 
is educated in the public school sys- 
tem? The answer is that there are 
a numbcr of methods which local 
school authorities, in their discretion, 
might use. 

1. Assignment 


One way which the responsible 
school authorities might choose to 
deal with the school placement prob- 
lem is by making individual assign- 
ments. Thus the placement of each 
child who resides within the juris- 
diction of a local school board could 
be treated as an individual case. The 
board could weigh all the standards 
listed above and then assign the child 
to a particular school. 

For example: The board might seek 
to estimate, first, the effect which 
mixed attendance might have upon 
the functioning of the schools in its 
particular community. If the propor- 
tion of Negro students to whites is 
high, if feeling runs strong against 
any abrupt change in school place- 
ment which would mingle students 
according to this proportion, if this 
antipathy is strong enough to con- 
stitute a serious threat to the func 
tioning of the schools, then, accord- 
ing to the principles already laid 
down, the board could take steps tv 
limit mixed attendance. In fact, as 
noted, where conditions were suffici- 
ently aggravated, it could use its 
assignment power to attempt experi- 
ments in mixed attendance only at 
some selected schools or only at cer- 
tain grade levels. And it could also 
invoke other standards noted above 
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—academic background and psycho- 
logical needs of pupils—to select for 
experiments in mixed attendance only 
those pupils who might best adjust to 
the change. 


The board would be empowered to 
“feel its way” through the problem. 
The obvious limitation on this power 
is, in non-legal language, that it use 
good faith and common sense to muke 
progress. It must be remembered that 
it is the law of the Brown case that 
enforced separation has been declared 
illegal. And we are now talking about 
the exercise of the assignment power 
as a transitional means to adjust to 
this law, rather than as a method to 
preserve the status quo, permanently 
and totally. 


But could the assignment power be 
used to effectuate total segregation, 
permanently? That suggestion has 
been made. And lIcgislation in at least 
two states has apparently been 
framed for this purpose. The statutes 
provide that the assignment of each 
child to a public school is to be treat- 
ed as an individual case requiring a 
separate decision on the part of the 
responsible agency. The assignment 
is to be based upon such factors as 
the “welfare” of the child, or “the 
best interests” of the child, the 
“health” of the schools and the “wel- 
fare and best interests of ihe schools 
involved.” 


Judged in the abstract, all of these 
proposed assignment plans appear to 
be legal. But that is no end to the 
matter. For if they were tested in 
a case arising against a background 
of a consistent practice of racial 
segregation—especially a background 
ef statewide, total racial segregation 
on the part of local school boards, this 
ostensible legality would probably not 
save the plan from invalidation by 
the courts. The nub of the matter is 
that the Brown decision declares that 
race can no longer be used as a gov- 
erning standard in the assignment 
of children to schools. The decision 
has necessarily rejected the view that 
total, permanent racial segregation 
is a legitimate way of exercising the 
states’ admitted power to protect the 
“welfare” of students and the “best 
interests” of schools. 


Nor would it matter that the as- 
signment statute appeared to be valid 
on its face because it made no express 
provision for racial segregation; if, 
in fact, the action of an assignment 
board were challenged in a case which 
arose against a background of total, 


permanent segregation, and not grad- 
ual adjustment, the courts would quite 
probably not be deterred from enter- 
taining damage suits against the 
board, invalidating its action and or- 
dering charges. The Supreme Court 
has declared: 


... Though [a] law itself be 
fair on its face and impartial in 
appearance, yet, if it is applied 
and administered by public au- 
thority with an evil eye and an 
unequal hand, so as practically 
to make unjust and illegal dis- 
eriminations between persons in 
similar circumstances, material 
to their rights, the denial of 
equal justice is still within the 
prohibition of the Constitution. 
This oft-quoted language means 

that persistent, discriminatory en- 
forcement of non-discriminatory stat- 
utes may render the enforcing agency 
subject to the corrective power of the 
courts. Thus, once it might become 
apparent that an assignment statute 
was being administered so as “to make 

illegal discriminations”’—dis- 
criminations which the school authori- 
ties had no legal power to make— 
then a court might well feel free to 
take whatever steps it deemed neces- 
sary to halt the practice of using 
valid assignment criteria to accom- 
plish an illegal result—permanent and 
total segregation rather than grad- 
ual adjustment. This would be es- 
pecially true if an assignment plan 
were openly advertised as a device 
for insuring total, permanent segre- 
gation. 

Summary. Perhaps it boils down to 
this: Certain broad standards govern- 
ing “gradual adjustment” have been 
outlined and summarized above. If 
the State could persuade the Court to 
recognize the legality of those stand- 
ards, then the power to assign chil- 
dren to school could be used to ex- 
periment with gradual adjustment, 
and to continue separate schools in 
part, where conditions exist which 
would justify separation under those 
standards. But it would be a far dif- 
ferent case, were the school officials 
to ignore those standards and simply 
adopt the assignment method to com- 
pel permanent and total statewide 
separation—especially where that 
purpose is openly advertised to all 
the world. The first method would 
seem to be a permissible means of 
“gradual adjustment.” But the second 


method of assignment—i.e., using 


valid criteria to compel total, perma- 
nent segregation, and not gradual ad- 
justment—seems to have been invali- 
dated by the Brown decision itself. 
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2. Redistricting 

Another way of determining which 
school a child must attend is to dis- 
trict the school system into attend- 
ance areas. Each child living in a 
particular geographical district at- 
tends the school designated to serve 
his area. 

Obviously, this is a _ permissible 
means of determining school place- 
ment. It assures efficient utilization 
of existing school facilities; it may 
also serve to protect the health and 
safety of children by permitting them 
to attend those schools which are lo- 
cated nearest to their residences. Of 
course, use of this method may serve 
to separate the races into different 
schools in those places where Negro 
and white populations are now con- 
centrated into separate geographical 
areas and where schools are con- 
veniently located to serve each of 
these areas. But the fact that “segre- 
gation” may result where such condi- 
tions obtain would hardly constitute 
a violation of the law of the Brown 
decision, 

It is even arguable that the courts 
will never interfere with any re- 
districting; that they will never in- 
quire into the fairness of the bound- 
aries, and will never listen to any 
claim that an alleged “gerrymander- 
ing” has resulted in a denial of “equal 
protection.” That argument might re- 
fer to cases which have arisen involv- 
ing the “gerrymandering” of legis- 
lative and congressional districts. In 
those cases the Supreme Court has 
rather consistently—but as a matter 
of discretion only, and not pursuant 
to any rigid rule of law—refused to 
order lower courts to undertake the 
task of redrawing the lines of voting 
districts to make them comport with 
the plaintiff’s notions of a more pro- 
portional representation. 

Yet there is nothing magic about 
attendance areas which necessarily 
immunizes them from judicial scruti- 
ny. It is important to note that the 
process of establishing attendance 
areas is but a way—one method—of 
assigning children to school; it is but 
a form of the assignment power. And 
we have already seen that the as- 
signment power cannot be exercised 
in a discriminatory fashion to main- 
tain total, permanent segregation in 
all the schools. That seems to be the 
heart and substance of the Brown 
decision. And open resort to racially 
districted attendance areas to achieve 
total, permanent segregation differs 
little in substance from resort to any 
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other valid standards of the assign- 
ment power to achieve an illegal re- 
sult. In sum: the very arguments 
noted in connection with assignment 
may be invoked here to attack school 
attendance areas which have been re- 
districted completely along racial 
lines by obvious “gerrymandering.” 
However, the courts would prob- 
ably be reluctant to involve them- 
selves in many cases involving al- 
leged “gerrymandering” of school at- 
tendance areas. Granting relief in 
such cases will invite constant liti- 
gation; every time the boundaries of 
2 district are slightly revised, even 
if no racial exclusion was intended, 
a dissatisfied parent might rush into 
court complaining of a “gerryman- 
der.” Drawing district lines involves 
many factors which courts often re- 
fuse to review; such decisions (to 
use the terminology of the courts) 
pose “political” or “legislative” prob- 
lems—matters which the courts have 
traditionally refused to consider. So 
where the attendance areas are at 
least reasonably related in terms of 
geographical proximity to the schools 
which serve the city or county, the 
courts might refuse to interfere. 
But where it is shown that a coun- 
ty or a city has a sizeable Negro 
population, and where it is shown 
that the distribution of this Negro 
population lies not in one compact 
area close by one school but rather 
that colored families are scattered 
all over the area—where these con- 
ditions are shown, and where it is 
shown that all Negroes have 
been somehow districted into separ- 
ate attendance areas, then a pre- 
sumption of illegality might arise 
sufficient to prompt a court to take 
jurisdiction over the case. 


also 


Summary. Re-districting of attend- 
ance areas to assure continued effi- 
cient utilization of existing school 
facilities is certainly a valid exercise 
of state power. So far as “gerry- 
mandering” is concerned it would 
seem to be a matter of degree. The 
doctrines which have prompted a 
policy in other types of 
“overryme adering” do not necessarily 
apply to school attendance areas. Yet 
the courts would probably be reluc- 
tant to involve themselves in any ex- 
cept extreme cases. 


hands-off 


3. School Election 


As already indicated the Court 
might well recognize, as a general 
principle of “gradual adjustment,” 
the need to accommodate the personal 





desires and security of students most 
affected by any change in _ school 
placement wrought by the law of the 
Brown case. This suggests that, at 
least during a transitional period of 
adjustment, the courts might well 
permit a system of school selection 
based on choice. 

Ot course, such a system, if used 
on 2 wide basis, might prove un- 
manageable and subject to abuse; a 
general referendum of all students in 
a large area might partake of the 
attributes of a “Saar election.” But 
in some situations it might be both 
desirable and workable. Thus, in some 
areas where, after a _ re-districting, 
Negro children fall within the attend- 
ance area served by a traditionally 
white school (and a school to be at- 
tended mostly by white children), or 
where white children fall within the 
area served by a traditionally colored 
school (and a school to be attended 
mostly by colored children), the pupils 
immediately affected by this change 
might be allowed a choice of schools. 
Or, to employ a slight variation, one 
attendance area might be marked out 
which would be served by two schools 
—a school which had been tradition- 
ally Negro and a school which had 
been traditionally white; and chil- 
dren living within this area might be 
allowed a choice to attend either of 
the two schools. If there is validity in 
the prediction, which has often been 
made in the wake of the Brown de- 
cision, ‘st a majority in both races 
will, if left to their own volition, 
separate themselves, then voluntary 
segregation will be the result of the 
choice; and many of the difficulties 
which might ensue from mixed attend- 
ance will be overcome. 

Would such a system of school se- 
lection be valid? In the light of what 
has already been said, it would cer- 
tainly seem valid as a _ transitional 
measure. And quite possibly it might 
be valid as a permanent measure. 
To be sure, some strong arguments 
might be directed against such “vol- 
untary separation”: it might be said 
that the system is designed in prac- 
tice to permit white persons to sepa- 
rate themselves, and Negro students, 
who desire to exercise their “equal 
protection” rights to attend a mixed 
school, may do so only by incurring 
community disapproval and only by 
electing to attend a school which the 
white persons in the community have 
deliberately chosen to set apart for 
themselves. 


Yet the plan makes no express pro- 
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vision for the imposition of such a 
“burden” on Negro children desiring 
integration. It avoids all references 
—and this is important—to maintain. 
ing any separate schools for the 
races; it does net single out Negroes 
as the class of persons who must 
make the choice, alone; rather all 
children choose on equal terms; what- 
ever separation of the races occurs 
is entirely the product of volition and 
nothing else; the State will have done 
nothing to promote it in an active 
sense. Again, there might be a serious 
question as to whether any Negro 
student would have legal standing to 
raise a case to challenge the plan 
in the courts. 

Of course, if the school choice plan 
were advertised openly as a way of 
insuring permanent and total segre- 
gation, and if coercive means were 
continuously applied, year after year, 
to insure that the choice of each 
Negro child would be but a choice to 
separate himself from the white 
children—if that were the context in 
which the plan should be challenged 
in the courts, then there might be a 
very serious question as to its validi- 
ty. A Negro—even one who was al- 
lowed to attend a white school— 
might then have standing to attack 
the plan. He could argue: True, the 
State has not forcibly segregated me, 
but it has exerted pressure to force 
me and others of my race to separate 
ourselves; the exertion of such pres- 
sure is but a modified form of pre- 
cisely the exertion of state power 
which was invalidated in the Brown 
decision—the power to require colored 
children, because of their race, to 
attend separate schools. 

Indeed, even if the state officials 
winked at purely private action to 
effect segregation and accepted the 
choice of a student who had been sub- 
jected to pressure by private persons 
and not public officials, this too might 
give rise to a possible case of “state 
action” in violation of “equal pro- 
tection.” Certainly that argument 
would be fortified the moment it could 
be shown that the plan—the pro- 
vision for this machinery of election 
between two schools—was adopted for 
the very purpose of preserving the 
status quo of segregation. 

At this point it may be well to 
discuss two other proposals for vol- 
untary segregation. Both are ap 
parently designed to achieve total, 
permanent segregation. 

1. First, there might be a plan 
which would incorpcrate these fea- 
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tures: All school-aged Negro children 
would be asked: “Do you wish to at- 
tend your former school, or do you 
wish to attend school with white chil- 
dren?” If an overwhelming majority 
(e.g., 75% or more) elect the Negro 
school, then all Negroes should be 
requested (or perhaps required) to 
attend that school. Thus, this plan 
contemplates total segregation where 
a heavy majority of Negroes favor 
total segregation. 

But the difficulty with this argu- 
ment lies in the fact that the State 
would be subjecting constitutional 
rights to a majority vote. The Brown 
decision establishes. a Fourteenth 
Amendment right for Negro children. 
It is the right to attend public schools 
without being segregated because of 
their race. Constitutional rights can 
never be abrogated by a majority vote. 
Rights established by the Fourteenth 
Amendment have long been charac- 
terized as “personal.” As the Court 
has said, this means that each Negro 
student, “as an individual” and not 
as a member of a class, is “entitled 
to the ‘equal protection’ of the laws 
... Whether or not other Negroes 
[have] sought the same [education- 
al] opportunity.” 

2. A second plan, one which seems 
to contemplate much permanent segre- 
gation proposes the following: Ail 
students would be given a choice; 
white students will elect between an 
all-white or an integrated school; 
Negro students will elect between an 
all-Negro or an integrated school. 

The legality of the plan is ques- 
tionable because it permits enforced 
separation of the races. It provides 
that members of one race must be 
excluded from some schools which are 
openly set apart to members of the 
other race alone. Negroes are totally 
and permanently excluded from cer- 
tain schools solely because of their 
race. Thus the plan contemplates 
maintaining segregated schools, and 
this exertion of state power may well 
run squarely into the law of the 
Brown decision. That decision seems 
to forbid any such permanent en- 
forced segregation of the races. 

Summary. Much space has been de- 
voted to discussing the possibility that 
some methods of voluntary segrega- 
tion may be illegal. But this should 
not obscure the fact that other meth- 
ods of school choice might withstand 
constitutional attack, if these plans 
were fairly administered (e.g., with- 
out allowing coercion to dictate the 
child’s choice), Thus if the plan were 
s'wply that each and every child were 


allowed to attend the school of his 
choice, if there were no strings and 
no coercion, then the school election 
system would seem unassailable. This 
may be especially true if the plan 
were adopted as a transitional device 
to assure “gradual adjustment.” 


4. A System of Administrative 
Appeals 


Thus far three systems of school 
placement have been discussed. The 
theory has been set forth that local 
school officials in their discretion 
might utilize any one of these methods 
or perhaps a combination of any or 
all of them to meet the problems of 
their particular community. The 
theory has been that there need be 
no uniformity of method among local 
boards in meeting these problems but 
rather that considerable flexibility and 
discretion should exist at the local 
level. This ad hoc local approach to 
the school problem need entail no rad- 
ical revision of the State’s present 
school system; it should require no 
abandonment of the “state” system 
of education. 

On the contrary, the State Board 
might be empowered to exercise a 
review power over the operations of 
local boards. 

It is a well-established principle of 
law that one who complains of the 
effects of a particular governmental 
action must first exhaust all admin- 
istrative remedies. This doctrine has 
been applied in the field of consti- 
tutional law. Where a plaintiff seeks 
court action against a claimed in- 
fringement of his constitutional rights, 
he must first demonstrate that he has 
sought relief, unsuccessfully, from 
every administrative agency empow- 
ered by law to give him relief from 
the alleged injury. Accordingly, it 
might be appropriate to devise a 
“state” system of administrative ap- 
peals to review decisions of local 
school boards. In other words, pro- 
vide that every parent dissatisfied 
with the local board’s action in re- 
gard to placing students in school 
would have to go before the State 
Board before being allowed to sue 
the local board in the courts. 

This step would be consistent with 
North Carolina’s Constitution and 
with the traditional organization of 
the State’s school system. Second, it 
might enable the Board to assure that 
there would. be a wise and efficient 
use of school properties and school 
funds throughout the State. Third, 
it might serve as an added deterrent 
both to unwarranted litigation and 


23 


harassment in the operation of the 
schools. 


5. Institutions of Higher Learning 


There can be little doubt but that 
the Brown decision controls not only 
segregated schools but also segre- 
gated universities. There can be little 
doubt but that the courts will rule 
that exclusion from a state-operated 
university solely on the grounds of 
race now constitutes a violation of the 
applicant’s constitutional right to 
“equal protection of the laws.” 

We have already referred to the 
several graduate school cases where 
the courts ordered admission of col- 
ored applicants to white universities 
despite the fact that state law re- 
quired their exclusion. In those cases 
the courts found that the exclusion vio- 
lated the Fourteenth Amendment, 
not because segregation was per se 
unconstitutional, but because the ap- 
plicants were seeking certain educa- 
tional advantages which were avail- 
able at the time only within the 
white university. Further, the Court 
characterized the right of the Negro 
applicant as “personal and present,” 
and this meant: immediate admission. 

Arguments have heretofore been 
advanced that the “personal and pre- 
sent” doctrine may be modified or 
suspended when it comes to enforcing 
rights of Negro children in the public 
schools. These arguments were predi- 
cated upon the assumption that the 
Brown decision thrusts extraordinary 
administrative and race-relations dif- 
ficulties upon those responsible for 
the management of the schools. If 
those charged with management of 
the colleges can show that they, too, 
are confronted with problems of simi- 
lar magnitude, then the courts might 
also make provision for gradual ad- 
justment in those institutions rather 
than immediate implementation of 
the rights of all Negro applicants. 

But it may be that in this respect 
the colleges simply cannot be com- 
pared with the schools. Thus, it might 
be pointed out: Attendance at uni- 
versities is voluntary. Admission of 
students is achieved on an individual- 
ized basis, and the abolition of racial 
exclusion will not seriously affect this 
process except, perhaps, to increase 
the number of applications to be pro- 
cessed. But there are none of the 
problems which ensue from the duty 
to allocate students to a particular 
school. Nor are there problems of re- 
districting. And finally, since the stu- 
dents are supposedly more mature, 
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the institutions may be thought to be 
better equipped to adjust to mixed 
attendance without serious friction. 

Other circumstances may also make 
universities particularly vulnerable to 
lawsuit. Suits can be brought by in- 
dividual Negro applicants seeking ad- 
mission; there is no need for resort 
to the cumbersome “class action” 
(multiple plaintiff) type of suit which 
was utilized by the Negro plaintiffs 
in the school cases. Thus the suit is 
easy to initiate. It would also be 
harder to defend, for a suit by a 
single Negro plaintiff for admission 
to a college partakes of fewer of the 
grounds to justify delay in framing 
relief which are present in cases in- 
volving the schools. 

6. Treatment of Integrated Students 

Once Negro students are admitted 
to schools with white students, a 
question may arise as to whether 
state officials, in a sincere desire to 
avoid the possibilities of interracial 
friction, may take steps to avoid, as 
much as possible, contacts and inter- 
mingling between white and colored 
students in the schools. To be specific: 

Can separate washrooms be pro- 
vided? 

Can separate lunch tables be pro- 
vided? 

Can the students be divided into 
separate class sections? 

Can separate seating arrangements 
be utilized? 

In a case involving a Negro student 
admitted to an Oklahoma university, 
the Court has already treated this 
issue. The precise question was 
whether the school authorities could 
accord “different treatment” to the 
Negro student “solely because of his 
race.” The answer was a clear-cut 
“no.” The “no” covered questions as 
to the legality of assignment of the 
Negro student to a special section of 
the classroom, a special table in the 
library and q special table in the 
lunchroom. 

The Court admitted judicial im- 
potence to deal with discriminations 
by other students. Social affairs are 
different; indeed, requiring social ac- 
ceptance and social intermingling is 
far beyond the purview of the law. 
But, said the late Chief Justice Vin- 
son: “There is a vast difference—a 
constitutional difference—between re- 
strictions imposed by the state which 
prohibit the intellectual commingling 
of students, and the refusal of indi- 
viduals to commingle where the state 
presents no bar.” That principle 
would seem to have obvious applica- 
tien to mixed attendance in the 


schools. Constitutional prohibitions 
against restraints upon “intellectual 
commingling” may mean that all stu- 
dents regardless of race should have 
the same access to all advantages of- 
fered by the school. 

Of course there may be special cases 
permitting some modification of the 
above. 

Thus, some schools might wish to 
conduct separate classes for some or 
all students of a particular race where 
it becomes evident that these students 
are insufficiently prepared, by way: of 
previous training and academic back- 
ground, to participate with students 
of the other race. The principle enun- 
ciated in the Oklahoma case does not 
necessarily forbid recourse to such 
steps where the need for separation 
on scholastic grounds is demonstrable. 

Again, appropriate measures—in- 
volving no racial differentiation—can 
obviously be taken to protect the 
health of all students. Nor should 
school authorities make the assump- 
tion that their hands are tied to the 
extent that they cannot take steps 
to forestall situations which present 
a patent danger of disorder. En- 
forced separation of pupils who at- 
tend the same classes in the same 
school “solely because of race” and 
for no other purpose would seem il- 
legal; but reasonable regulations to 
secure discipline, health and scholas- 
tic improvement may be legal. These 
distinctions can surely be made if 
the reasons for making them are 
predicated on common sense and good 
faith and not subterfuge. 

7. Revision of Existing Law 

The North Carolina Constitution 
and the North Carolina Statutes con- 
tain provisions requiring separate 
schools for Negroes, white people, and 
Indians. As a result of the Supreme 
Court decision these provisions are 
in conflict with the Federal Consti- 
tution—the highest law of the land. 
The decisions of the Supreme Court 
defining rights under the Federal Con- 
stitution, like the Constitution itself, 
have the force of law. No repeal of 
the State’s constitutional and statu- 
tory provisions is necessary before 
the rights enunciated by the Court 
in the segregation cases can be en- 
forced. 

But as a practical matter it would 
seem that if the State is to proceed 
in the business of gradual adjust- 
ment according to any policy which 
would allow considerable discretion 
at the local level and still permit 
proper supervision at the state level, 
then provision must be made for the 
exercise and distribution of such 
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powers by new legislation. The alter- 
native—no legislation—might invite 
confusion or chaos because it would 
invite diverse and conflicting action 
at the local level as well as litigation 
challenging the power of local boards 
to take any action without authoriza. 
tion from a higher authority. 

The discussion in this paper has 
suggested—very roughly—some of the 
legal criteria for a system of “grad. 
ual adjustment” which might meet 
the requirements of the Brown deci- 
sion. 


If “gradual adjustment” becomes 
the law of the land, a need may exist 
to pass legislation to instruct the 
responsible educational authorities, 
by establishing broad authorization 
to take appropriate action, by de- 
fining general standards as to how 
and when to act, and by establishing 
a division of the powers to be exer- 
cised as between state and local of- 
ficials. 


Summary and Comment 


After the Supreme Court renders 
its next decision, North Carolina 
schools will probably be bound by 
law to take steps to meet the con- 
stitutional prohibition against segre- 
gation. 


Failure to do so will probably make 
the responsible school officials liable 
to suits by Negro parents seeking to 
secure the constitutional rights of 
their children. Of course, it would be 
impossible for a single group of Ne- 
groes, in a single law suit, to compel 
the State Board of Education to do 
something to de-segregate all schools 
in the State. Presumably, the State 
Board would never be subject to the 
jurisdiction of the courts except in- 
sofar as it made any attempt to exer- 
cise its power to prohibit local boards 
to make any effort to meet the re 
quirements of the law. But suits 
could be lodged against the local 
boards. Moreover, these would not 
necessarily be actions by individual 
Negroes to enforce the rights of in- 
dividual students. “Class actions” 
could be framed; in a single unit, 
groups of parents could join together, 
sue a local board and compel ap- 
propriate action to be taken in each 
of the schools which were subject to 
its jurisdiction. Thus, by the filing 
of a single complaint the entire 
school system of a county or a city 
might be brought under the purview 
of the injunctive power of a federal 
court. Indeed, a series of such class 
actions against local boards could be 
initiated by a single group of attor- 
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neys, and these cases might well be 
joined together for purposes of trial. 
Thus, with relatively little expense 
to the individual plaintiffs, and with 
relatively little effort as far as legal 
services are concerned, a group of 
Negroes could subject the operations 
of a large group of schools to the 
jurisdiction of the courts. Further- 
more, outright purposeful refusal to 
make any effort to adjust to the law 
might also subject school officials to 
damage suits; and in_ especially 
flagrant cases, there even exists the 
possibility of criminal liability. 

Damage suits, court supervision— 
this would hardly be a desirable sit- 
uation. Coercion of school officials is 
to be deplored. Judicial intervention 
in the operation of the schools rufs 
counter to deeply ingrained tradi- 
tions of the American system of gov- 
ernment. Flouting the law, especially 
when that law is the Constitution of 
the United States, is hardly a desir- 
able course, especially in. these 
troubled times. 

The discussion in this study has 
been directed to the legal merit of 
various alternative courses—other 
than outright defiance. Doubts have 
been cast upon some proposals which 
contemplate total, permanent segre- 
gation. That does not, of course, pre- 
vent their adoption as_ calculated 
risks or a3 devices for delay and post- 
ponement of de-segregation. But per- 
haps even their value in that respect 
must be weighed against the possi- 
bility of subjecting the operation of 


schools in North Carolina to litigious 
harassment, damage suits and con- 
siderable court supervision. And 
surely these alternatives must be 
weighed against a system of orderly, 
slow adjustment which might entail 
a minimum of court interference and 
a minimum of sudden change—espe- 
cially in those areas where change is 
particularly difficult. This might also 
serve to “localize” the problems creat- 
ed by the Brown decision and thus 
reduce their proportions. 

The legal basis for such an adjust- 
ment has been outlined. Principles 
were set forth relating to the time 
element, discretion, and the authority 
of school officials to cope with com- 
munities where serious racial antipa- 
thies exist, or with poorly background- 
ed students. Principles were set forth 
relating to permissible ways of school 
placement, such as, use of attendance 
areas, assignment or election of 
schools by students. These principles 
are not now the law. But the discus- 
sion was aimed to prove that they 
might become the law. If North 
Carolina should decide that they 
would be useful, it has the power to 
urge the Supreme Court to recognize 
them; and, as shown, the Court 
might well respond favorably. 

Of course, North Carolina is not 
obliged to appear before the Court 
next term. A variety of reasons might 
impel the State to shun the Court. 
But it is well to reiterate that the 
second decision may prove almost as 
important as the first. The Court has 
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plainly indicated an intent to estab- 
lish law which will fix a pattern for 
compliance—a pattern which may 
apply, not just to Clarendon County, 
South Carolina, and to Prince Ed- 
ward County, Virginia, but through- 
out the South. Thus the decision may 
be the guide which courts in North 
Carolina must follow in the future. 

This State has a stake in the future 
course of the five segregation cases, 
and it is at least questionable that 
North Carolina’s interests would be 
adequately represented by other 
parties to the litigation. There is no 
guarantee that others will conceive 
or satisfactorily demonstrate the 
case for a pattern of adjustment 
which will best fit the needs of this 
State. But this is not to suggest that 
the State must now commit itself to 
any fixed and detailed plan. On the 
contrary, it need commit itself to 
nothing. It need only explore the pos- 
sibilities for action, examine the pos- 
sible general principles relating to 
the “law of compliance,” and ask the 
Court to sanction those principles 
which may appear to the State to be 
both feasible and legal. Such a step 
would leave open a course for total 
freedom of action in the future. It 
would also be consistent with a pur- 
pose which, after all, should pervade 
among the people of the State no 
matter what is done, a purpose to 
preserve respect for law, and espe- 
eially that law which is organic—the 
Constitution of the United States. 
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SUPREME COURT OF THE UNITED STATES 
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Part Ill. The Text of the Court’s Decisions 


BROWN v. BOARD OF EDUCA- 
TION OF TOPEKA, 74 S.CT. 
686 (1954) 

[Opinion of the Supreme Court of 
the United States on the Seventeenth 
of May, 1954.) 
WARREN, C. J.: These cases come 
to us from the States of Kansas, 
South Carolina, Virginia, and Dela- 
ware. They are premised on different 
facts and different local conditions, 
but a common legal question justifies 
their consideration together in this 

consolidated opinion. 

In each of the cases, minors of the 
Negro race, through their legal repre- 
sentatives, seek the aid of the courts 
in obtaining admission to the public 
schools of their community on a non- 
segregated basis. In each instance, 
they had been denied admission to 
schools attended by white children 


under laws requiring or permitting 
segregation according to race. This 
segregation was alleged to deprive 
the plaintiffs of the equal protection 
of the laws under the Fourteenth 
Amendment. In each of the cases 
other than the Delaware case, a three- 
judge federal district court denied 
relief to the plaintiffs on the so-called 
“separate but equal’ doctrine an- 
nounced by this Court in Plessy v. 
Ferguson, 163 U.S. 537. Under that 
doctrine, equality of treatment is ac- 
corded when the races are provided 
substantially equal facilities, even 
though these facilities be separate. 
In the Delaware case, the Supreme 
Court of Delaware adhered to that 
doctrine, but ordered that the plain- 
tiffs be admitted to the white schools 
because of their superiority to the 
Negro schools. 


The plaintiffs contend that segre- 
gated public schools are not “equal” 
and cannot be made “equal,” and that 
hence they are deprived of the equal 
protection of the laws. . . . Because 
of the obvious importance of the ques- 
tion presented, the Court took juris 
diction. Argument was heard in the 
1952 Term, and reargument was 
heard this Term on certain questions 
propounded by the Court. 


Reargument was largely devoted to 


the circumstances surrounding the 
adoption of the Fourteenth Amend- 
ment in 1868. It covered exhaustively 
consideration of the Amendment in | 
Congress, ratification by the states, | 
then existing practices in racial 
segregation, and the views of propo 
nents and opponents of the Amend- 
ment. This discussion and our ow! | 
investigation convince us _ that, al- 
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though these sources cast some light, 
it is not enough to resolve the prob- 
Jem with which we are faced. At best, 
they are inconclusive. The most avid 
proponents of the post-War Amend- 
ments undoubtedly intended them to 
remove all legal distinctions among 
“a]] persons born or naturalized in 
the United States.” Their opponents, 
just as certainly, were antagonistic 
to both the letter and the spirit of 
the Amendments and wished them to 
have the most limited effect. What 
others in Congress and the state 
legislatures had in mind 
determined with any 
tainty. 

An additional reason for 
conclusive nature of the Am 
history, with respect to 
schools, is the status of 
tion at that time. In the South, 
movement toward free 
schools, supported 
tion, had not yet taken hold. 
tion of white children 
the hands of private groups. 
tion of Negroes was 
existent, and practically all of the 
race were illiterate. In fact, any edu- 
cation of Negroes was forbidden b: 
law in states. Today, in con- 
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qual” did 
hot make its appearance in this Court 
until 1896 in the 
Ferguson, supra, involving not edu- 
cation but transportation. American 
courts have since labored with the 
doctrine for over half a century. [1 
this Court, there have been six 


siLX Cases 


case of Plessy 


involving the “separate but equal” 
doctrine in the field of public educa- 
tion. In Cumming v. County Board of 
Education, 175 U.S. 528, and Gong 
Lum v. Rice, 275 U.S. 78, the validity 
of the doctrine itself 
lenged. In recent 
the graduate school level, inequality 


was not chal- 


eases, all on 


more 
was found in that specific benefits en- 
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these days, it is doubtful that any 
child may reasonably be expected to 
succeed in life if he is denied the 
opportunity of an education. Such an 

where the state has 
to provide it, is a right 


made available to all 


opportunity, 
undertaken 
which must be 


on equal terms 


We come then to the question pre- 


sented: Does segregation of children 
in publie schools solely yn the basis 
of race, even though the physical 
facilities and other “tangible” fac- 
tors lay be jual, deprive the chil- 
dren of the minority group of equal 
educational opportunities? We _ be- 
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by modern 
Flessy 
finding 


ing is amply supported 
authority. Any language in 
v. Ferguson contrary to this 
is rejected. 

We conclude that in the 
public education the 
“separate but equal” place. 
Separate educational facilities are in- 
herently unequal. Therefore, we hold 
that the plaintiffs and others simi- 
larly situated for whom the actions 
have been brought are, by 
the segregation 


field of 
doctrine of 
has no 


reason of 
complained of, de- 
prived of the equal protection of the 
laws guaranteed by the Fourteenth 
Amendment. This disposition makes 
any whether 
segregation also violates the 
Due Process Clause of the Fourteenth 
Amendment. 
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We have now announced that such 
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we may have the full assistance of 
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docket, and the parties are requested 


Ques- 





i 

to present further argument or 
tions 4 and 5 previously propounded 
by the Court for the 
Term. The Attorney 
United States is again 
ticipate. The 
the states 


reargument this 
General of the 


+ 


invited to par- 
Attorneys 
requiring or 
public ed 
also be permitted to appear as 
curiae upon request tt 


General of 
permitting 


segregation in ion will 





amici 
do so by Sep- 
tember 15, 
briefs by 


submission of 
1954. 


1954, and 


Yetober 1, 





BOLLING v. SHARPE, 74 S. CT. 
693 (1954) 

[Opinion of the Supreme Court of 
the United States on the Seventeenth 
of May, 1954.] 
WARREN, C. J.: This case chal- 
lenges the validity of segregation in 
the public schools of the District of 
Columbia. The petitioners, minors of 


the Negro race, allege that such 
segregation deprives them of due 
process of law under the Fifth 


Amendment. They were refused ad- 
mission to a public school attended by 


white children solely because of their 
race. They sought the aid of the Dis- 


trict Court for the District of Co- 
in obtaining admission. That 
dismissed their 
granted a 


lumbia 
court complaint. We 
certiorari 
judgment in the Court of Appeais 
because of the importance of the con- 
stitutional question presented. 

that the 
Jause otf the 
nt prohibits tiie 
maintaining 


writ of before 


We have this day heid 
Equal Protection 
Fourteenth Amend 
states 





from racially 
segregated public schools. The legal 
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which applies only to the states. But 


the concepts of equal protection and 


jue process, .both stemming from 


our American ideal of fairness, are 
not mutually exclusive. The “equal 


protection of the laws” is a more ex- 
pli t 


piici 


safeguard of prohibited unfair- 
ness than “due process of law,” and, 
therefore, we do not imply that th 
two are always interchangeable 
phrases. But, as this Court has recog- 
nized discrimination may be so un- 
justifiable as to be violative of due 
process. 
Classifications 
race must be 


based solely 
serutinized with 


upon 
par- 
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ticular care, since they are contrary 
te our traditions and hence constitu. 
tionally suspect. As long ago as 1896, 
this Court declared the principle 
“that the Constitution of the United 
States, in its present form, forbids, 
so far as civil and political rights 
are concerned, discrimination by the 
General Government, or by _ the 
tates, against any citizen because of 
his race.” And in Buchanan v. War- 
ley, 245 U.S. 60, the Court held that 
a statute which .mited the right of 
a property owne: to convey his prop- 
erty to a person of another race was, 
as an unreasonable discrimination, a 
denial of due process of law. 
Although the Court has not as. 
sumed to define “liberty” with any 
great precision, that term is not con- 
fined to mere freedom from bodily 
restraint. Liberty under law extends 
to the fu’l range of conduct which 
the indiviaual is free to pursue, and 
it cannot be restricted except for a 
proper governmental objective. Segre- 
gation in public education is not rea- 
sonably related to any proper gov- 
ernmental objective, and thus it im- 
poses on Negro children of the Dis. 
trict of Columbia a burden that con- 
stitutes an arbitrary deprivation of 
their liberty in violation of the Due 
Process Clause. 
In view of our decision that the 
Constitution prohibits the states from 
maintaining racially segregated pub- 
lie schools, it would be unthinkable 
that the same Constitution would in- 


pose a lesser duty on the Federal 
Government. We hold that racial 


segregation in the public schools of 
the District of Columbia is a denial 
of the due process of law guaranteed 
by the Fifth Amendment to the Con- 
stitution. 

For the reasons set out in Brown. 
Board of Education, this case will be 
restored to the docket for reargv- 
ment on Questions 4 and 5 previous) 
propounded by the Court. 
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State 


Mississippi 
South Carolina 


District of Columbia 


Louisiana 
Alabama 
Georgia 
North Carolina 
Arkansas 
Virginia 
Florida 
Maryland 
Tennessee 
Delaware 
Texas 
Missouri 
Illinois 
Michigan 
Kentucky 
New Jersey 
Oklahoma 
Ohio 

New York 
Pennsylvania 
West Virginia 
Indiana 
California 
Kansas 
Arizona 
Nevada 
Connecticut 
Rhode Island 
Massachusetts 
Colorado 
Nebraska 
Washington 
New Mexico 
Wyoming 
Wisconsin 
Oregon 

Iowa 
Minnesota 
Utah 
Montana 
Idaho 

New Hampshire 


Maine 


Vermont 
South Dakota 
North Dakota 


Total Population 


2,178,914 
2,117,027 

802,178 
2,683,516 
3,061,743 
3,444,558 
4,061,929 
1,909,511 
3,318,680 
2,771,305 


7,711,194 
3,954,653 
8,712,176 
6,371,766 
2,944,806 
4,835,329 
2,233,351 
7,946,627 
14,830,192 
10,498,012 
2,005,552 
3,934,224 
10,586,223 
1,905,299 
749,587 
160,083 
2,007,280 
791,896 
4,690,514 
1,325,089 
1,325,510 
2,378,965 
681,178 
290,529 
3,434,575 
1,521,341 
2,621,073 
2,982,483 
688,862 
591,024 
588,637 
533,242 
913,774 
377,747 
652,740 
619,636 


1.45 
1.29 
1.23 
0.88 
0.82 
0.76 
0.75 
0.47 
0.40 
0.21 
0.18 
0.14 
0.13 
0.12 
0.11 
0.04 


States by Percentage of Negro Population, 1950 


White 


54.55 
61.10 
64.55 
66.95 
67.92 
69.11 
73.44 
77.59 
77.79 
78.16 
83.44 
83.85 
86.10 
87.23 
92.44 
92.35 
92.88 
93.12 
93.30 
91.00 
93.48 
93.54 
93.86 
94.25 
95.53 
93.66 
95.99 
87.32 
93.64 
97.26 
98.12 
98.32 
97.85 
98.18 
91.37 


98.41 
99.18 
99.03 
98.26 
96.79 
98.77 
99.82 
99.68 
99.85 
96.29 
98.19 


Source: Population data from the U. S. Bureau of the Census, 1950. 
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: ui ith 
proce. ALsAladtnnress 


Institute of Government 


University of North Carolina 
Chape! Hill 


The Institute of Government grew out of the classroom 
of a teacher in the Law School of the University of North 
Carolina in the 1920’s. It developed into a program of 
action supported by city, county, state, and federal of- 
ficials in North Carolina during the 1930’s. It became an 
integral part of the structure of the University of North 
Carolina in January, 1942. 

The Institute of Government unites public officials, pri- 
and 
government in a systematic effort to meet definite and 
practical needs in North Carolina. 


vate citizens, and students and teachers of civics 


(1) It seeks to coordinate the efforts and activities of 
city, and federal officials who have been 
working for one hundred and fifty years on the same prob- 
lems, for the same people, in the same territory, in over- 
lapping governmental units, without coming together in 
systematic and continued cooperative effort—in the effort 
to eliminate needless duplication, 


county, state, 


friction, and waste. 

(2) It seeks to bridge the gav between outgoing and 
incoming officials at the end of their two- or four-year 
terms by organizing and transmitting our steadily accumu- 
lating governmental experience to successive generations 
of public officials—in the effort to cut down the lost time, 
lost motion, and lost money involved in a rotating govern- 
mental personnel. 

(3) It seeks to collect and correlate for each group of 
public officials the laws governing their powers and duties 
now scattered through a multiplicity of books to the point 
of practical inaccessibility in constitutional provisions, 
legislative enactments (including public-local and private 
laws), municipal ordinances, and court decisions—in the 
effort to make them convenientiy available for practical 
use. 

(4) It seeks to collect and compare the different meth- 


ods of doing similar things rising out of the initiative and 
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resourcefulness of officials 


in a hundred county court- 
houses, three hundred city halls, scores of state depart- 
ments, and federal agencies—in the effort to raise the 


standards of governmental performance by lifting the 


poorest practices to the level of the best. 

(5) It seeks to bridge the gap between government as 
it is taught in schools and as it is practiced in city halls, 
county courthouses, state departments, and federal agen- 
cies. 

(6) It seeks to provide the machinery for putting the 
people in touch with their government and keeping them in 
touch with it. 

(7) It seeks to build a demonstration laborato’y and 
clearinghouse of governmental information to which suc- 
cessive generations of officials, citizens, students and 
teachers of government may go to see demonstrated in one 
place the methods and practices in government they would 
now have to go to one hundred counties, about three hun- 
dred cities and towns, and a score or more of state depart- 
ments to find—and would not find practically available for 
use when they had reached these sources. 

The Institute of Government is working with officials 
and citizens and the schools to achieve the foregoing ob- 
jectives through comparative studies of the structure and 
workings of government in the cities, counties, and state 
of North Carolina, by staff members going from one city 
hall, county courthouse, state department, and federal 
agency to another, collecting, comparing, and classifying 
the laws and practices in books and in action. It is setting 
forth the results of these studies in guidebooks, demon- 
strating them in laboratories, teaching them in training 
schools, keeping them up to date, and transmitting them 
through a clearinghouse of governmental information for 
officials, citizens, and teachers of civics and government in 
the schools. 
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